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New York State Department of Environmental Conservation

 Office of General Counsel, 14™ Floor

625 Broadway, Albany, New York 12233-1500 ' e
Fax: (518) 402-0018 or (518) 402-9019 , ' w .
Alexander B. Grannis

Website: www.dec.ny.gov : Commissioner

January 7, 2009

Certified Mail

Return Receipt Requested
Charlene M. Indelicato, Esq.
County Attorney

Michaelian Office Building
148 Martine Avenue, 6 Floor
White Plains, New York 10601

re: Order on Consent
Case No. CO 3-20080730-65

Dear Ms. Indelicato: -

Enclosed, please find Order on Consent Case No. CO 3-20080730-65, executed by
Commissioner Grannis on December 30, 2008.

If you have any additional questions or concerns, please feel free to contact myself or
Scott Crisafulli at (518) 402-9512. Thank you for your cooperation in the resolution of this

matter.

Sincerely,

Carin E. Spreitzer
Senior Attorney

ce: James Tierney, Assistant Commissioner for Water Resources, NYSDEC
Scott Crisafulli, Esq., Chief, OGC Water Bureau, NYSDEC
Thomas Rudolph, Region 3 Water Engineer, NYSDEC
Alan Fuchs, Director, DOW Bureau of Water Permits, NYSDEC
Cheryle Webber, Section Chief, Permits South, NYSDEC
is:sauro, Commissioner of Environmental Facilities, Westchester County

‘ftf:"
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STATE OF NEW YORK ' '
DEPARTMENT OF ENVIRONMENTAL CONSERVATIO

In the Matter of the Vielations of Articles 17 of the
Environmenta! Conservation Law (“ECL”) and S
Part 750 et seq., of Title 6 of the Official Compilation of

Codes, Rules and Regulations of the State of New York ' ORDER
("6 NYCRR”) _ ON 7
CONSENT
-by-

Case No. CO 3-20080730-65

The County of Westchester,

Respondent.

WHEREAS:

A. THE CLEAN WATER ACT AND ECL ARTICLE 17

1. The Federal Water Pollution Control Act of 1972, also known as the Clean Water Act
(“CWA™), 33 U.S.C. § 1342 et seq., authorizes the Administrator of the United States
Environmental Protection Agency (“EPA™) to establish and administer a National Pollutant
Discharge Elimination System (“NPDES”) program for discharges of pollution into the
navigable waters of the United States. '

2. The New York State Department of Environmental Conservation (“DEC”), through a
partnership agreement with EPA, administers this program in New York State (“State’). Since
1973, DEC has conducted the State Pollutant Discharge Elimination System (“SPDES”) permit
program pursuant to Article 17, Titles 7 and 8 of the New York State Environmental _
Conservation Law (“ECL”). Among other things, a SPDES permit imposes limitations on the
levels of pollutants that a source can lawfully discharge, and imposes sampling, recording,
reporting, monitoring and operational requirements. A SPDES permittee requires recording of
the levels of discharged pollutants on Discharge Moniforing Reports (“DMRs”), which must be

filed with DEC.

3. Any violation of a SPDES permit condition or order entered into under Article 17, constitutes
a violation of ECL §§17-0803, 17-0807, 17-0815 and 6 NYCRR 750-1.3(d).

4. Section 17-0501 of Article 17 of the ECL provides authority for the State to take
enforcement against violations of any water quality standards (“WQS”) adopted by DEC.

5. BCL § 71-1929 provides that a discharger who violates any obligation imposed by Titles 1-
11 of Article 17, or the rules and regulations promulgated thereto, or the terms of any SPDES

|
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permit or order issued thereunder, shall be liable to pay a penalty not to exceed thirty-seven
thousand five-hundred doliars ($37,500) per day for each violation.

6. 33 U.S.C. § 1313(d)1)(C) requires the states to promulgate, and EPA to approve, Total
Maximum Daily Load waste allocations (“TMDLs”) for water bodies for which the effluent
limits promulgated pursuant to 33 U. S .C. § 1311 (b)(1)(A) and (B), are not stringent enough to
comply with any WQS applicable to that water body. TMDLs establish waste load allocations
for individual poliutants, applicable for all discharges to the affected water body, in order to
ensure that the combined effect of the discharges does not result in violation of the applicable
WQS.

7. The County of Westchester (“Respondent”) owns and operates the publicly owned treatment
plants, which were the subject of Order on Consent 3-20040603-130, dated December 24, 2004
(“December 24, 2004 Order”) and are the subject of this Order on Consent 3-20080730-65

(“Order”), namely:
a. Port Chester Sanitary Sewer District Wastewater Treatment Plant - SPDES Permit No.

NY- 0026786 A

b. Mamaroneck Sanitary Sewer Dibtl‘lct Wastewater Treatment Plant - SPDES Permit No.
NY-0026701

¢. Blind Brook Sanitary Sewer District Wastewater Treatment Plant - SPDES Permit No.
NY-0026719 '

d. New Rochelle Sanitary Sewer District Wastewater Treatment Plant - SPDES Permit
No. NY-0026697

(hereinafier referred to collectively as the “Westchester County WWTPs”) each of which
possesses a SPDES permit and are subject to the regulations referenced above.

B. THE LONG ISLAND SOUND STUDY AND HYPOXIA IN LONG ISLAND-SOUND

1. In 1985, EPA and the States of New York and Connecticut began a program to research,
monitor, and assess the water quality of the Long Island Sound (“LIS”), known as the Long

Island Sound Study (“LISS”).

2. In 1987, LIS was designated an “Estuary of National Significance” pursuant to 33 U.S.C.
§1330.
3. A Management Conference was convened in 1988 and charged with developing a

Comprehensive Conservation and Management Plan (“CCMP™) to protect and 1 unprove the
-environmental quality of LIS while ensuring compatible human uses.

4. Tn 1994, a CCMP was approved by the Governors of New York and Connecticut and the
EPA. |

5. One of the most pressing problems addressed by the Management Conference was hypoxia
(generally defined as levels of dissolved oxygen of 3 mg/l or less), which affects a substantial
portion of LIS in late summer.

6. Based on the LISS and other studies and research, it is now understood that the discharge of
nitrogen from sewage treatment plants, industrial facilities, surface runoff and other
anthropogenic point and non-point sources causes or contributes to periodic hypoxic conditions

in some receiving waters bodies, including LIS.
2
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7. When hypoxic conditions occur in LIS, the applicable WQSs for dissolved oxygen are
violated.

8. The LISS CCMP addressed the hypoxia problem through a phased approach to nitrogen
reduction. ' : '

9. In 1998, Connecticut, New York, and EPA adopted a LIS plan for Phase Il Actions for
Hypoxia Management including nitrogen reduction targets of 58.5% for the eleven designated
. management zones that comprise the Connecticut and New York portions of the L1S watershed.

10. On April 5, 2001, the EPA approved the TMDL for nitrogen for LIS established by New
York and Connecticut that mandates a 58.5% reduction of nitrogen from dischargers of nitrogen
to LIS, such as the Westchester County WWTPs, and other sewage treatment plants that '

discharge to LIS, over 15 years.

11. The TMDL identifies eleven hypoxia management zones for LIS, and requires that nitrogen
discharges be reduced in three five-year increments over a total of fifteen years, culminating in a

58.5% reduction in each zone.

12. The Westchester County WWTPs discharge into the portion of LIS that is designated as
Zone 7 in the TMDL. ,

'13. The incorporation of SPDES permit limits to meet water quality standards and TMDLs is
required by both New York State and Federal law: ECL §§17-0809, 17-0811, 6 NYCRR 750-
1.11(@)}5)31); 33 U.S.C. §§1311(b)(1)(C), 1313(e)(3)(A) and 40 C.F.R. 122.42 (d)(1)(vii)(b). .
Through the SPDES Permit process, DEC has imposed nifrogen limits reflecting the approved
TMDL in the SPDES Permits for the Westchester County WWTPs and has imposed nitrogen
limits in the SPDES Permits for all other such dischargers to LIS in New York State.

C. CURRENT NITROGEN CONTROL REQUIREMENTS IN THE COUNTY'S -
SPDES PERMITS '

1. As noted above, each of the Westchester County WWTPs has a separate SPDES Permit.
Each of those SPDES Permits requires monitoring and reporting of an individual 12-month
rolling average (“12-MRA”) discharge level of the total nitrogen discharge from the WWTP.
The individual 12-MRA discharge level is defined as the monthly average nitrogen discharge for
the current month, averaged with the eleven previous months’ monthly average discharges at that

WWTP.

2. The SPDES Permits also include an aggregate 12-MRA limit for the Westchester County
WWTPs (“4 WWTP Aggregate 12-MRA™), which is the sum of the four individual 12-MRA
discharges for ecach month. '

3. Beginning on August 1, 2004, the 4 WW'TP Aggregate 12-MRA Limit in the SPDES Permits

for the Westchester County WWTPs is 3,438 Ibs/day. Beginning on August 1, 2009, the 4
WWTP Aggregate [2-MRA Limit in the SPDES Permits for the Westchester County WWTPs
will be 2,464 Ibs/day. Beginning on August 1, 2014, the 4 WWTP Aggregate 12-MRA Limit in
the SPDES Permits for the Westchester County WWTPs will be 1,768 lbs/day. These numbers
comply with the TMDL for LIS. :
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D. THE REVISED NITROGEN UPGRADE PLANS

1. The nitrogen upgrade activities required under this Order at the County WWTPs ) were
developed by the Respondent in consultation with, and subject to ongoing comment and review
by DEC; and 2) collectively represent, in the best professional judgment of the Respondent and
DEC, a reasonable and appropriate program to meet the long-term nitrogen reduction goals of
this Order and the TMDL for the LIS; without compromising the Westchester County WWTPs’
compliance with secondary treatment requirements and with minimal additional nitrogen releases

to LIS during the upgrades.

2. In furtherance of the goal of improving water quality and maximizing pollution abatement
during the implementation plan for nitrogen reduction set forth in this Order, the Respondent and
DEC agree that during the period from the date of execution of this Order unti! completion of the
upgrades, the Respondent shall: 1) comply with interim nitrogen limits; 2) make all best efforts
to place in operation treatment units and associated automatic controls as soon as they are
available, in order to optimize removal as scon as possible; and 3) mitigate the duration and
magnitude of any exceedences of the SPDES effluent limits for nitrogen by the Westchester

County WWTPs during the upgrade process.

3. DEC will actively seek adoption by Connecticut and EPA of the System Wide

Eutrophication Model (“SWEM™), and assoctated exchange rates, to replace the exchange rates
from the LIS Management Commiitee’s LIS 3.0 model used in the TMDL for the LIS. Under ' :
the SWEM exchange rates, in order to satisfy a 1.0 Ib/day nitrogen removal requirement in LIS

Management Zone 7, Respondent would need to acquire the following mitrogen removals, in

Ibs/day, from entities in the respective LIS Management Zones:

LIS Management Zone Using SWEM Exchange Rates
8 1.82
9 : : 7.25
10 ‘ 1.07.

'DEC supports the adoption of the SWEM and the exchange rates mentioned in this section.

4. If the SWEM, and the above-mentioned exchange ratios, are not adopted for use in setting
nitrogen reduction limits pursuant to the TMDL for the LIS, DEC and Respondent recognize that
the Respondent may be required to supplement its nitrogen reduction program.

E. ANTICIPATED NON-COMPLIANCE

1. 6 NYCRR Part 750 and the Special Conditions of the Respondent’s SPDES Permits require
advance notice to DEC of anticipated non-compliance with permit requirements for the
Westchester County WWTPs.

2. The Westchester County WWTPs do not currently have the treatment capability to meet the
Aggregate 12-MRA. -

3. The New Rochelle WWTP is not consistently meeting the SPDES permilt limits for flow,
Carbonaceous Biological Oxygen Demand (“CBOD”) percent removal, and Total Suspended
- Solids (“TSS”) percent removal.
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4. The Blind Brook, New Rochelle, and Port Chester WWTPS do not currently have the
treatment capability to meet the Water Quality Based Effluent Limits (WQBELs) for Total
Residual Chlorine (“TRC”) in the SPDES Permiis.

5. According to the first Engineering Plan Respondent submitted, which was approved on April
5, 2007, the Design Reports for the Mamaroneck WWTP and the New Rochelle WWTP were to
be submitted on February 28, 2009 and December 31, 2009, respectively. Itis anticipated that
Respondent will not be able to submit the Design Reports for the Mamaroneck WWTP and the
New Rochelle WWTPs on those dates, but instead would need additional time for those

subrnissions.

F. PAST NON-COMPLIANCE

Discharges from the Westchester County WWTPs have resulted in on-going contraventions of
the State’s WQSs pursuant to ECL §17-0501, and the DMRs submitted for the Westchester
County WWTPs reflect that the facilities failed to comply with the provisions of their SPDES
permit by having discharges in excess of the flow and effluent limits contained in the permits.

G. REQUEST FOR MODIFICATION

~ On November 9, 2007, Respondent made a written request to DEC for modification of its
December 24, 2004 Order, to suspend all milestones and requirements related to nitrogen
removal. DEC denied the request for modification in a letter to Respondent dated December 21,
2007. By letter dated January 15, 2008, Respondent requested additional time to discuss the
‘modification and associated nitrogen issues with DEC. DEC and Respondent met several times
over the course of the next few months, the result being modifications to the December 24, 2004

Order memorialized in this Order.

. H. SUMMARY

1. For the purpose of achieving the SPDES limits referenced in subparagraph C section 3, with
consideration for the request for modification made by Respondent as detailed in subparagraph

© G, DEC and Respondent enter into this Order to ensure the most expeditious planning, design
and construction of necessary facility improvements, or implementation of any other necessary
nitrogen removal alternatives. :

2. The parties hereto agree that the settlement of the matters referenced above by the entering of
this Order without further litigation, hearing or adjudication of any issues of fact or law, is in the

public interest.

IT IS HEREBY ORDERED AND DECREED:

. CONSENT ORDER:

A. This Order supersedes all terms of the December 24, 2004 Order. All prior understandings
and agreements, except the SPDES Permits for the four (4) Westchester County WWTPs, as
related to nitrogen removal from the Westchester County WWTPs to meet the TMDL, whether
written or oral, between DEC and Respondent are merged into this Order.

5
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B. The parties hereto agree to abide by the terms, lirnits, provisions and requirements set forth in
this Order. The parties hereto agree that the Order includes, by definition, any and all attached
schedules and appendices, including any report(s), plan(s}, proposal(s), schedule(s) and other
submissions referenced therein or made, prepared or submitted pursuant thereto. All required
submissions and/or any schedules or attachments that are not armexed to the Order as of the
effective date of this Order shall be deemed incorporated into and made an enforceable part of
this Order upon submission or, where DEC approval of such submission is required, upon DEC
approval of such submission. All such schedules, attachments, appendices, report(s),
schedule(s), and plans(s) shall be fully enforceable as part of this Order, along with any
modifications hereto duly approved by the parties as provided for herein. '

C. In furtherance of the goal of improving water quality and maximizing pollution abatement,

DEC and Réspondent agree to enter into this Order, pursuant to which, the Respondent shall: (a)

undertake certain improvements at one or more of the Westchester County WWTPs as may be

necessary to meet the Final/d WWTP Aggregate 12-MRA, as defined below, by August 1, 2017,

(b) comply with certain Interim Limits as defined in Paragraph 11, below; (¢) undertake.

improvements at the New Rochelle WWTP in order to meet the SPDES Permit limits for flow,

CBOD percent removal and TSS percent retnoval; (d) undertake improvements at the Blind

Brook, New Rochelle, and Port Chester WWTPs in order to comply with the TRC requirements

of the SPDES Permits for those WWTPs; and (e) make all best efforts to place into full operation ;
one or more of the upgraded Westchester County WWTPs, and implement any other necessary :
additional nitrogen reduction alternatives to meet the Final/4 WWTP Aggregate 12-MRA by

August 1, 2017, as soon as they are available.

D. It is understood by Respondent and DEC that some of the deliverables required in this Order
may have already been submitted and approved by DEC. The dates that such deliverables have
been approved by DEC are cosrespondingly set forth in Appendix B hereto.

1L DEFINITIONS
' For purposes of this Order, the following definitions shall apply:

1. “Construction Completion” shall mean that the process-related equipment and facilities are .
constructed in accordance with the approved plans and specifications and the approved, relevant

Design Report.

2. “Design Period” shall mean the period which commences upon DEC’s approval of
Respondent’s first or second Engineering Plan, as appropriate, and terminates with DEC’s
approval of the relevant Design Report(s) to be submitted by Respondent, as described herein.

3. “Final/4 WWTP Aggregate 12-Month Roiling Average” (“Final/4 WWTP Aggregate 12-
MRA”) shall mean the aggregate total nitrogen limits for the four (4) Westchester County
WWTPs to be imposed as the enforceable nitrogen discharge limits at the conclusion of the term
of this Order, pursuant to the SPDES Permits for the Westchester County WWTPs.

4. “Interim/Aggregate 12-Month Rolling Average” {“Interim/Aggregate 12-MRA”) shall mean
the ageregate total nitrogen limits for the four (4) Westchester County WWTPs to be imposed as

6
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the enforceable nitrogen discharge limits from the effective date of this order (“EDO”), until the
Mamaroneck 12-MRA is imposed, as set forth in Appendix B, section A.

5. “Interim Limits” shall mean those effluent discharge limits with which Respondent shall

“comply as the enforceable limits in effect for the Westchester County WWTPs for the duration
of this Order, as set forth in Appendix B hereto, and to be set forth in the approved, relevant
Design Report, and includes but is not limited to, the Interim/Aggregate 12-MRA, Mamaroneck
12-MRA and New Rochelle and Mamaroneck/Aggregate 12-MRA.

6. “Mamaroneck 12-Month Rolling Average” (“Mamaroneck 12-MRA”) shall mean the
aggregate total nitrogen limit for the Mamaroneck WWTP to be imposed as the enforceable
nitrogen discharge limit six (6) months from the completion of construction of Phase T at the
Mamaroneck WWTP, as set forth in Appendix B, section A,

7. “New Rochelle and Mamaroneck/Aggregate 12-Month Rolling Average” (“New Rochelle
and Mamaroneck/Aggregate 12-MRA™) shall mean the aggregate total nitrogen limits for the
New Rochelle and Mamaroneck WWTPs to be imposed as the enforceable nitrogen discharge
limits six (6) months from the completion of construction of Phase I at the New Rochelle
WWTP, as set forth in Appendix B, section A.

8. “New Rochelle Demolition Contract” shall mean the demolition and removal of obsolete
equipment at the New Rochelle WWTP.

9. “New Rochelle Plant Bvaluation Study” shall mean a study of the New Rochelle WWTP to
evaluate the ability of the existing plant systems and processes to achieve required SPDES
permit conditions, determine process and hydraulic improvements or modifications to meet those
permit requirements and identify required upgrades. ‘

10. “Notice to Proceed to Construction” (“NTPC™): Pursuant to the Wicks Law, all contracts.
consist of 4 elements: “G (general construction),” “P {plumbing),” “E (electrical)” and “H
(heating, ventilation and air conditioning).” NTPC milestones shall be met when, at a minimum,
the “G” element is noticed to proceed to construction and Respondent notifies DEC of such
notice. The noticing of any and/or all the other elements of a contract shall not be considered
compliance with an NTPC milestone, until the “G” element 1s noticed to proceed to construction.
If the Respondent fully executes a project labor agreement, in accordance with section 222 of the
New York State Labor Law, and provides DEC with notice of such agreement, the Respondent is
not required to comply with the requirements of separate specifications (also referred to as Wicks
Law). As such, the Respondent will not need to enter into a contract with 4 prime contractors.
Instead, the Respondent will enter into a contract with a single prime contractor and NTPC
milestones will be met when that single prime contractor is awarded the contract and noticed to

proceed to construction.

11. “Operations Plan” shall mean a plan, which proposes a method of operating the treatment
facilities and unit processes at such Westchester County WWTPs which may be under
construction in connection with the WWTP Improvement Program in order to meet their highest
treatment capability, despite the potential for limited and/or reduced functionality of certain
facilities which may be under construction at any given time. The Operations Plan shall also
include a WWOP, as defined below, for operations during wet weather flows.

7
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12. “Phase I” at the Mamaroneck WWTP shall mean installation of Integrated Fixed film
Activated Sludge (“IFAS™).

13, “Phase P’ at the New Rochelle WWTP shall mean installation of biological aerated filters
(“BAF™). ‘

14, “Phase II” at the Mamaroneck WWTP shall mean installation of the Moving Bed biofilm
reactor (“MBBR”) technology.

15. “Phase II”’ at the New Rochelle WWTP shall mean installation of additional nitrification
filters. ‘ :

16. “Reset Event” shall mean the date on which the Interim Limits for total nitrogen are adjusted
pursvant to identification of a specific need in the approved, relevant Design Report.

17. “Wet Weather Operations Plan” (“WWOP”) shall mean a plan to be submitted by
Respondent in accordance with the provisions of Appendix A hereto that shall specify a method

- of operating the treatment facilities and unit processes at such Westchester County WWTPs in *
order to meet their highest treatment capability during wet weather flows.

III. IMPLEMENTATION OF THE WWTP IMPROVEMENT PROGRAM

A. In order to reduce nitrogen and TRC discharges to the LIS in accordance with the SPDES
Permits for the Westchester County WWTPs, as referenced above, and meet SPDES Permit
limits for flow and percent removal for CBOD and TSS at the New Rochelle WW'TP,
Respondent :s directed to implement a WWTP Improvement Program (“Program”) as set forth in
this Order. The schedule of compliance applicable to the Program is annexed hereto and made a
part hereof as Appendix A. The Program shall include any necessary WWTP upgrades, and other
necessary additional nitrogen reduction alternatives, and shall be set forth in detail in the first and
second Engineering Plans and relevant Design Reports, all to be submitted by Respondent to
DEC for approval. The first and second Engineering Plans will outline the Program and the
rationale for such Program and will include a discussion of the alternatives that were reviewed
and the specific activities that Respondent will undertake to achieve the SPDES limits referenced

* above. The relevant Design Reports will include design information for each project outlined in
the first or second Engineering Plan and will include a final implementation schedule of all

improvements.
B. .Nitrogen
1. Specifically, the first Engineering Plan shall include:
a. an evaluation of nitrogen treatment capabilities at each of the Westchester County
WWTPs;

. b. the development and analysis of nitrogen reduction alternatives;
c. acost effectiveness analysis of alternatives;
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d. a description of the recommended Program and the individual projects to be
undertaken as part of same, including the technologies and processes to be
installed under each project;

e. the preliminary bases of design for each project and the estimated construction

cost of each project; and
f a prehmmary constructlon and implementation schedule for the overall Proj gram.

2. Specifically, the second Engineering Plan, as necessary for Respondent to meet
the Final/4 WWTP Aggregate 12-MRA, by August 1, 2017, shall include: ‘

a. the development and analysis of additional nitrogen reduction alternatives, which
may include nitrogen trading components; '

b. an evaluation of further nitrogen treatment capabilities, including further nitrogen
treatment capabilities at all 4 WWTPs, and spec1ﬁcaliy evaluating Phase II at the
New Rochelle and Mamaroneck WWTPs;

c. acost effectiveness analysis of additional alternatives;

d. adescription of the recommended Program and the individual projects to
be undertaken as part of same, including the technologies and processes to be
installed under each project; '

e. the preliminary bases of design for each project and the estimated cost of each
project, including construction costs if applicable;

f. apreliminary implementation schedule and if appropriate, a preliminary
construction schedule, for the Program; and ‘

g. proposed dates for a meeting with DEC, to be held within thirty (30) days of

‘ DEC’s receipt of the submitted second Engineering Plan, to explain and discuss
the additional nitrogen removal alternatives. DEC and Respondent will
discuss the necessary content of the relevant Design Report based on the chosen
additional nitrogen reduction alternative(s). DEC retains sole discretion to
determine the content of the relevant Design Report.

3. Specifically, the Design Report for Phase I at the New Rochelle WWTP and the Design
. Report for Phase I at the Mamaroneck WWTP, each, shall include:

- a. detailed design information for the treatment facilities and/or processes to be

installed, including the bases of design and plans and specifications; :

b. afinal construction and implementation schedule with specific tasks, durations
and milestone dates. The implementation schedule shall contain milestone dates
for the NTPC, as well as the date for submittal of an Operations Plan, and a
WWOP for the New Rochelle and Mamaroneck WWTPs during the construction
phases of the program;

c. alist of Reset Events;

d. proposed interim discharge limits for the New Rochelle WWTP and Mamaroneck
WWTP during the construction phase; and

e. an application to DEC for 2 modification of the design flow in the SPDES Permits

~ for the New Rochelle WWTP, and if necessary, for the Mamaroneck WWTP, |
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4 Speolﬁcaﬂy, the Design Report for the mtrogon removal alternatives, necessary for
Respondent to meet the Final/4 WWTP Aggregate 12-MRA, by August 1, 2017,
shall include:

a. ifupgrades of any of the Westchester County WWTPs beyond Phase [ upgrades
 at the New Rochelle and Mamaroneck WWTPs are identified in the second
Engineering Plan as nccossary to meet the Final/4 WWTP Aggregate 12-MRA by
August 1,2017: '
1. detailed design information for the treatment facilities and/or processes to
be installed, including the bases of design and plans and specifications;
2. a final construction and implementation schedule with specific tasks,

" durations and milestone dates. The implementation schedule shall contain
milestone datés for the NTPC, as well as the date for submittal of an
Operations Plan, and a WWOP for the Westchester County WWTPs during
the construction phases of the program;

3. alist of Reset Events;

4. proposed interim discharge limits for the Westchester County

WWTPs during the construction phase; and

5. an application to DEC for a modification of the design flow in the SPDES
permits for the applicable Westchester County WWTPs,

'b. if additional nitrogen removal alternatives, other than those requiring construction
at the Westchester County WWTPs are identified in the second Engineering Plan
as necessary to meet the Final/4 WWTP Aggregate 12-MRA by August 1, 2017:

1. detailed information as determined at the meeting between Respondent

and DEC regarding the second Engineering Plan (see IILB.2.g. in this Order),

2. a final implementation schedule Wlth spemﬁc tasks, durations and

mﬂestone dates;

3. alist of Reset Events; and

4. any other information, deemed necessary by DEC, to design and
implement the chosen additional nitrogen removal alternative(s).

S. Respondent shall undertake a non-point source study, in cooperation with various
educational, research and/or technical institutions. Respondent shall submit to DEC, for DEC’s
review and comment, the Scope of Work for the non-point source study to be undertaken, as
described herein, and Respondent shall provide DEC with regular status reports as to the
progress of such study.- Respondent shall provide such proposed Scope of Work to DEC no later
than February 28, 2009 .

6. Respondent shall create, adopt and implement a program to equitably apportion, among
the sewer districts that are served by the four (4) Westchester County WW'TPs, the capital costs
-associated with all nitrogen reduction required by this Order necessary to meet the Final/4
WWTP Aggregate 12-MRA by August 1, 2017. Respondent shall submit this program,
approved by the Westchester County Board of Legislators, to DEC, for DEC’s review and
oomment no later than December 31, 2008.

7. On July 3, 2006, the Town of North Castle (“North Castle”) entered into Order on
Consent 3-2004-1207-3 with DEC. For purposes of the TMDL for LIS, North Castle is located
within Zone 7, which also encompasses the four (4) Westchester County WWTPs. Pursuant to
the TMDL for LIS, North Castle is required to reduce its nitrogen discharges to the LIS by

10
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'twenty (20) Ibs/day, from 33 lbs/day to 13 Ibs/day. As related to the required nitrogen
reductions, North Castle submitted a Design Report to DEC on June 29, 2007, which was

approyed by DEC on January 7, 2008.

Pursuant to this Order, Respondent agrees to reduce nitrogen by the amount of nitrogen loading
North Castle needs to achieve its nitrogen allocation set forth in the TMDL for LIS, after North
Castle completes all nitrogen upgrades as specified in North Castle’s approved Design Report.
The amount of nitrogen loading Respondent would be liable for would be determined by DEC no
later than August 1, 2010, one (1) year after completion of all nitrogen upgrades, as specified in -
North Castle’s approved Design Report. Notwithstanding DEC’s determination, Respondent’s
obligation to reduce nitrogen loading on behalf of North Castle shall be limited to a maximum of
ten (10) Ibs/day, as may be necessary for North Castle to reach a nitrogen limit of 13 1bs/day as
required by the TMDL for LIS and as specified in Order on Consent 3-200401207-3. The -

" amount of nitrogen Respondent would be liable for would be a static number and Respondent
would not be liable for any additional nitrogen reductions due to. popuiatlon growth in North
Castle. Notwithstanding the above, the Respondent shall only be liable to reduce nitrogen
loading on behalf of North Castle if North Castle operates its upgraded WWTP according to
North Castle’s Operations Plan. The Operations Plan describes how to operate and maintain
newly installed equipment and is usually supplied by the contractor to the permittee before start
up of the WWTP, but may also be added to by the permittee to merge requirements for the new

_equipment with an established maintenance program for the WWTP.

Respondent’s liability for the remainder of North Castle’s nitrogen reductions is contingent upon
Respondent and North Castle entering into a written agreement for Respondent to take liability
for the remainder of North Castle’s required nitrogen reductions. Such agreement must be
submitted to DEC no later than August 1, 2011, If such agreement is entered into, Respondent
shall remove additional nitrogen attributable to North Castle, as previously defined in this Order
no later than August 1, 2017. This Order does not restrict the terms of such agreement, including
but not limited to, payment by North Castle to Respondent for capital and/or operatlon and
maintenance costs.

This Order does not modify or alleviate any obligation of North Castle to complete all nitrogen -
upgrades as specified in North Castle’s approved Design Report. Any agreement reached
between North Castle and Respondent would be reflected in the nitrogen allocations through
modification of the appropriate SPDES Permits.

C. Total Residual Chlorine (TRC)

1. The first Engineering Plan shall identify the treatment facilities necessary to achieve
compliance with the WQBELSs for TRC of 1.5 mg/] for the Blind Brook WWTP, 0.5 mg/1 for the
New Rochelle WWTP, and 1.2 mg/l for the Port Chester WWTP. The first Engineering Plan
was approved by DEC on April 5, 2007.

2. Specifically, the Design Reports for TRC reductions at the Blind Brook, Port Chester and
' New Rochelle WWTPs shall include: |
: ‘a. detailed design information for the treatment facilities and/or processes to
‘ be installed, including the bases of design and plans and specifications; and
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b. a final construction and implementation schedule with specific tasks,

durations and milestone dates. The implementation schedule shall contain
milestone dates for the NTPC, as well as the date for submittal of an

Operations Plan, and 2 WWOP for the New Rochelle, Blind Brook and Port Chester
WWTPs during construction.

The Design Report for TRC reduction at the Blind Brook and Port Chester WWTPs is due
twelve (12) months from the effective date of this order.
The Desngm Report for TRC reduction at the New Rocheile WWTP is due December 31, 2010.

' D. Secondary Treatment and Flow at the New Rochelle WWTP

1. The first Engineering Plan shall include an evaluation of the New Rochelle WWTP for the
purpose of meeting the flow and percent removal requirements for CBOD and TSS in the
SPDES permit and identification of the treatment units necessary to achieve compliance with
those limits. The first Engineering Plan was approved by DEC on April 5, 2007. :

2, The Design Report for the New Rochelle WWTP shall provide detaﬂed design
information for the treatment facilities and/or processes to be installed at the New Rochelle
WWTP, including the bases of design and plans and specifications. The Design Report for the
New Rochelle WWTP shall contain pmposed interim dlscharge limits for the period of
constructlon and:

a. detailed design mformatlon for the treatment facilities and/or processes to

be installed, including the basés of design and plans and specifications; and

b. a final construction and implementation schedule with specific tasks,

durations and milestone dates. The implementation schedule shall contain
milestone dates for the NTPC, as well as the date for submittal of an

Operati'ons Plan and a WWOP for the New Rochelle WWTP during construction.

The Design Report for secondary treatment and flow at the New Rochelle W WTP is due'on
December 31, 2010.

E. Schedules
1. The schedules to be submitted as part of the relevant Design Reports will show sequential
and parallel tasks to be conducted pursuant to this Order for the purposes of identifying critical
. junctions in the project schedule and avoiding conflicts that could lead to delays. Respondent
agrees to make every effort to install the facilities necessary to achieve compliance with the
WQBELSs for TRC as soon as possible.

2. Spemﬁc mﬂestones for the activities set forth in Paragraphs 111, subparagTaphS B, Cand
D, above, are set forth in Appendix A hereto.

F. Twelve Month Rolling Average Calculation

For a Reset Event, the Interim/Aggregate 12-MRA shall be calculated as follows: -
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1. For the first month after the Reset Event, only the first month is to be included in such

calculation; and
2. For each month following the first month and until the twelfth month, the calculation will

begin with first month and include every month that follows the first month until twelve months
-can be averaged.

The Mamaroneck 12-MRA shall be calculated as follows:

1. Beginning June 30, 2013, only July 2013 is to be included in such calculation; and
* 2. For each month following June 30, 2013 and until June 30, 2014, the calculation will begin
with July 2013 and include every month that follows July 2013.

The New Rochelle and Maméroneck/Aggregate 12-MRA shall be calculated as follows:

1. Beginning December 31, 2014, only Janvary 2015 is to be included in such célculation;

and . ,
2. For each month following December 31, 2014 and until December 31, 2015, the

calculation will begin with January 2015 and include every month that follows January 2015.
The Final/4 WWTP Aggregate 12-MRA shall be calculated as follows:

1. Beginning August 1, 2017, only the month of August 2017 is to be included in such
calculation; and

2. For each month following August 1, 2017 and until August 1, 2018, the calculation will
begin with August 2017 and include every month that follows August 2017.

IV. INTERIM EFFLUENT LIMITS

A. For the duration of this Order and until August I, 2017, unless a Reset Event is identified in

* an approved Design Report; the Respondent shall meet the Interim Limits provided for in
Appendix B. While these Interim Limits are in effect, the terms and limits of this Order shall
constitute the enforceable limits for the Westchester County WWTPs.

B. In addition to attaining the Interim Limits for the Westchester County WWTPs, the
Respondent shall make all best efforts to place in operation all treatment units as soon as they are
operable, up until the time those WWTPs have been fully upgraded or additional nitrogen
reduction alternatives have been fully implemented in accordance with this Order.

V. REVIEW AND APPROVAL OF SUBMISSIONS

A. DEC shall notify Respondent, in writing, of its approval or dlsapprovai of any submittal
required to be made by Respondent pursuant to this Order, other than Quarterly Reports as
defined in Paragraph VL

B. DEC shall make a good faith effort to review and respond to each of the submittals
Respondent makes pursuant to this Order within sixty (60} days. Should Respondent not receive
notice of completion of DEC’s review within 60 days, Respondent may request in writing that
DEC complete such review within thirty (30) days of the end of the 60 day period. In response,
DEC may either complete its review within this 30-day period or give Respondent a written
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notice that a longer period for review will be required. In either case, Respondent will be entitled
to an extension of any affected milestone date for an equal time period, commencing from the
end of the 60 days.

C.fDEC ap};jroves the submission in whole, the submission shall be deemed incorporated into
this Order and Respondent shall implement it, in accordance with its schedules and terms, as

approved.

D. If DEC disapproves a submission in whole, or issues its approval with conditions, it shall so
notify Respondent in a writing that specifies with reasonable particularity the grounds for such
disapproval or the grounds for conditional approval. Within thirty (30) days of Respondent’s
receipt of such notice of disapproval or conditional approval, or such longer period as the parties
may agree to in writing, Respondent shall be entitled to submit a revised submission, which
addresses each of DEC’s specific conditions or grounds for disapproval. Review of any revised
submission is subject to the approval process outlined in subparagraphs B and C, of this
Paragraph. '

BE. Respondent shall be permitted to revise a submission no more than twice.

F. Following receipt of any second revised submissions, DEC shall either accept or reject the
second revised submission. If DEC approves the submission in whole, the submission shall be
deemed incorporated into this Order and Respondent shall implement it, in accordance with its
schedules and terms, as approved. In the event DEC rejects a second revised submission, ‘
Respondent will be deemed to be in violation of this Order. '

VI. PROGRAM ADMINISTRATION

A. Quarterly Reporting: For the duration of this Order, Respondent shall submit written or
clectronic quarterly reports to DEC (“Quarterly Reports™) by the thirtieth day of the month
following the end of each quarterly period. For purposes of this Order, quarterly periods shall
be: Quarter (1): January 1 — March 31; Quarter (2): April 1- June 30; Quarter (3): July 1
September 30; and Quarter (4): October 1- December 31. Such Quarterly Reports shall describe
the actions taken by Respondent toward achieving compliance with this Order during the
previous three (3) month period, including:

1. A list of contractors and/or consultants retained by the Respondent in
connection with Respondent’s compliance with this Order;

2. A detailed description of all projects being undertaken by Respondent, its
contractors and/or consultants, including: (a) the work performed pursuant
to this Order during the reporting period; (b) the status, by percentage, of
completion of the project(s) which are the subject of the Quarterly Report,
and (¢} all anticipated activities of the Respondent its contractors and/or
consultants for the next 3 month period. The parties agree that
information provided in prior quarterly reports need not be reiterated in

- subsequent quarterly reports, except to the extent necessary to make
adequate cross-reference to currently reported items.

3. A description of the recommended Program and the individual projects to
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be undertaken as part of the second Engineering Plan, and relevant Design
Report, including the technologies and processes to be installed under
each project;

4, Information regarding any continuing delays encountered or any delay
anticipated that may affect the future schedule for implementation of the
- Respondent’s obligations under the Order, and efforts made to address,
minimize or climinate those continuing delays or anticipated delays;

5. . Any changes in project management;

6. Any other issues with the potential to materially affect the projects to be
undertaken pursuant to this Order; ,

7. Areport on the Environmental Benefit Projects (EBPs), required under
Paragraph VII, subparagraph B, including a detailed status of the EBPs,
cost accounting of all funds expended on the EBPs during the prior quarter
and general estimates of the costs expected to be incurred during the
following quarter; and

8. An executive summary that summarizes the information required in
~ subsections 1-7, above.. Respondent shall choose the format for the first
executive summary, and shall modify the format in accordance with any
subsequent reasonable requests by DEC.

B. Quarterly Progress Meetings: Representatwes of the partles shall hold quarterly progress
meetings to discuss and resolve any problems that may arise in connection with the Respondent’s
compliance with this Order. Additionally, Respondent shall provide updates concerning the
EBPs as part of its Quarterly Progress Meetings. In order to provide the parties with an
opportunity to discuss matters discussed in the Quarterly Reports in a timely manner, the parties
shall use best efforts to conduct such quarterly meetings within the thirty (30) day period
following the issuance of each Quarterly Report. As necessary, responsible staff of both parties -
shall attend progress meetings. The meetings will be held at a mutually acceptable location
within Westchester County. '

C. Program Managers:

1. Respondent Program Manager: Within th1rty (30} days of the effective date of th1s
Order, Respondent shall designate a Program Manager, who shall report to the
Westchester County Comumissioner of Environmental Facilities, and who will be

- responsible for assuring that Respondent complies with the terms of this Orderin a
manner which is as efficient as possible. Respondent shall notify DEC of such
designation and any changes in such designation. The Program Managér shall have, at a
minimum, the following duties: :

a. Facilitating the coordination of Respondent 8 activities among its departments
and agencies in order to expedite compliance with the terms of this Order, and
ensuring that appropriate representatives of other Respondent departments
and/or agencies attend the quarterly meetings;
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b. Providing DEC with information regarding the status of consultant/contractor
procurement; :

c. Attending all quarterly meetings, prbvided however that the Proj ect Manager
may name a designee to attend such meetings on his or her behalf;

d. Filing all necessary reports in a timely manner;

. Detecting problems that might delay implementation of this Order and taking
all necessary steps to overcome the effects of such problems, including but not

limited to, promptly notifying the State.

f. Subrmitting to the State a written certification of compliance, within fifteen
(15) days after every milestone date has been met.

2. DEC Program Manager: The Program Manager for DEC shall be the Reglon 3
Water Engineer, and shall have, at a minimum, the following duties:

a. Facilitate coordination of all DEC actions required under this 'Order;

b. Attend all quarterly meetings, or name a designee to attend on his or her
behalf in the event that conflicts arise in the planning of such meetings.

" VII. PENALTIES

A. Inrespect of Respondent’s alleged violations of the State’s WQSs and its SPDES Permits for
the Westchester County WW'TPs, as referenced herein, as well as Respondent’s request for
modification of the December 24, 2004 Order, as referenced herein, a civil penalty of Nine
Hundred and Seventy-Five thousand ($975,000) Dollars is hereby assessed against Respondent,
of which an amount in the sum of One Hundred and Ninety-Five thousand ($195,000) Dollars
shall be paid by Respondent to DEC by January 31, 2009, by check made payable to the order of
the New York State Department of Environmental Conservation. Respondent shall submit such
penalty payment to:

Office of General Counsel
New York State Department of Environmental Conservation
625 Broadway, 14" Floor :
Albany, NY 12233-1500
Attn: Elissa Armater

A copy of the transmittal letter shall be sent to Carin E. Spreitzer, Esq. at the address listed in
_ Paragraph XV

ENVIRONMENTAL BENEFIT PROJECTS

B. 1. Respondent agrees to expend an amount that shall not be Iess than Seven Hundred and
Eighty thousand ($780,000) Dollars, which represents the balance of the $975,000 penalty
referred to in Paragraph VII, subparagraph A, to perform Environmental Benefit Projects
(EBPs), described in and subject to the terms and conditions set forth in Paragraph VII,
subparagraph B, and Appendix C hereto. The Respondent agrees that it will spend at least one-
half (1/2) of the $780,000, or an amount equal to Three Hundred and Ninety thousand
($390,000), in each of the following three (3} year periods: (1) 2009-2011 and (2) 2012-2014,
unless EBPs, approved by DEC pursuant to the terms and conditions of this Order, provide for a
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different allocation of these EBP funds. Respondent and DEC believe that this framework for
the expenditure of funds will result in the most beneficial EBPs for the LIS watershed.

2. The parties to this Order agreé that the EBPs are intended to secure sigmificant
environmental improvements, in accordance with DEC’s Environmental Benefit Policy
Guidance. The general purpose of the EBPs shall be to benefit the LIS watershed and/or support
the itnprovement of the hypoxic conditions in the LIS watershed as identified in the TMDL for
LIS. The EBPs shall be administered by the Respondent, or third-party with whom the
Respondent contracts, in accordance with the terms and conditions set forth in Pargapraph VI,

subparagraph B, and Appendix C hereto.

3. Respondent shall submit an approvable EBP Plan to DEC no later than November 10,
2008, and upon approval by DEC, the EBP Plan will be incorporated into this Order as Appendix
C and made an enforceable part of this Order The EBP Plan shall identify proposed EBPs, set
forth how the EBPs will be conducted and shall contain a schedule for the implementation of the
EBPs. The EBPs shall be implemented pursuant to the térms of Paragraph VII, subparagraph B,
and Appendix C hereto. Nothing herein shall prevent the Respondent from submitting proposed
EBPs to DEC for approval prior to November 10, 2008. Any such EBPs approved by DEC shall
be incorporated into Appendix C. DEC shall not unreasonably withhold approval of the EBP
Plan. Unless otherwise notified by DEC, the EBP Plan shall be deemed approved within one
hundred and twenty (120) days of receipt of the EBP Plan by DEC.

4. DEC’s contact person for the EBPs to be completed pursuant to this Order shall be Karen i
Chytalo, of the Division of Fish, Wildlife and Marine Resources in DEC’s East Setauket office at
205 Belle Mead Road, Suite 1, East Setauket, New York 11733, :

5. Any time before November 10, 2010, Respondent may submit, in writing, alternative
EBP(s) and proposed time frames for the completion of any alternative EBP(s) for approval by
DEC. Upon approval by DEC, any such alternative EBP(s) shall be incorporated into or modify
Appendix C.- Approval of any such alternative EBP(s) may also modify the end date for
spending the full EBP allocation amount set forth in Paragraph V1, subparagraph B, section 1.
It shall be in DEC’s sole discretion whether to approve an alternative EBP proposal.

6. Within four (4) weeks after an EBP is completed, the Respondent shall submit, to DEC
contact person for the EBPs, proof of all expended funds related to the EBP, so that DEC may
ensure the EBP is completed in compliance with this Order.

7. The Quarterly Reports required by Paragraph V1, subparagraph A, shall include a report on
the status of the EBPs and funds expended on the EBPs during the prior quarter. The Quarterly
Report shall include a detailed EBP status and cost accounting of all funds expended, and general
estimates of the costs expected to be incurred during the following quarter. At the Quarterly
Progress Meeting, required by Paragraph VI, subparagraph B, Respondent shall provide DEC
w1th updates concerning the EBPs.

8. The EBPs set forth in Appendix C of this Order shall be commenced in accordance with
the schedule(s) set forth in the approved EBP Plan. Should Respondent not expend or comunit
the full Seven Hundred and Eighty Thousand ($780,000) dollars allocation by December 31,
2014, or such later date pursuant to Paragraph V1I, subparagraph B, section 5, then the remaining
EBP funds shall be paid by Respondent to DEC as a payable civil penalty, by check made

! Examples of the type of EBPs contcmplatcd herein are included in Appendix C. However, while Respondent may
propose these example projects in its EBP Plan, they are included in Appendix C for illustrative purposes only and
will be replaced by the EBP Plan when approved by the DEC and incorporated into Appendix C.
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payable to the order of the"‘New York State Department of Environmental Conservation” and
sent to the address set forth in Paragraph VII, subparagraph A. Such payable civil penalty shall
be paid within thirty (30) days of Respondent receiving written notice from DEC. '

9. Any written or formal public-oral statement, made by Respondent making reference to the
EBPs shall include the following language: “This project was undertaken in connection with a
settlement of an enforcement action taken by New York State and DEC for violations of New
York State law and DEC regulation.” :

10. DEC shall not issue Respondent, its agents or assigns, any release from liability for
activities related to EBPs. ' :

1.1. With respect té the EBPs described in Appendix C of this Order, Respondent, through
execution of this Order, hereby certifies that: '

a. Respondent is not required to perform or develop the listed EBPs by any law,
regulation or other legally binding obligation,; :

b. Respondent is not required to perform or develop the listed EBPS as injunctive relief
in this or any other case; :

c. Respondent has not received, are not presently negotiating to receive, and will not
seek in the future to receive, credit in any other enforcement action or legal proceeding based
upon undertakings the listed EBPs;

d. Respondent has not obtained and will not obtain any grant funds based upon
performance of the EBPs; and

: e. Respondent had not planned to perform the listed EBPs, or ahy element thereof, as of
November 9, 2007 when Respondent initially requested the modification to the December 24,
2004 Order. _ ' ' .
- STIPULATED PENALTIES'

C. In the event that Respondent fails to meet any of the milestone dates set forth in the approved
first Engineering Plan, as applicable; the second Engineering Plan; relevant Design Reports;
and/or in Appendix A, except the Mamaroneck 12-MRA, New Rochelle and
Mamaroneck/Aggregate 12-MRA, and Final/4 WWTP Aggregate 12-MRA, the following
stipulated penalties, for each day of violation, shall apply:

PE.RIOD OF NON-COMPLIANCE PENALTY PER-DAY

1% day through 30" day - $ 1,000
31% day through 60™ day 2,500
Each day beyond the 60" day 5,000

~ D. Notwithstanding Paragraph VII, subparagraph C, if the Respondent fails to meet the Final/4
WWTP Aggregate 12-MRA by August 1, 2017, a stipulated penalty in the amount of $§10,000
per day of violation, shall apply.

E. If the Respondent fails to meet the Interim/Aggregate 12-MRA, Mamaroneck 12-MRA, New
Rochelle and Mamaroneck/Aggregate 12-MRA, all of which are in Appendix B section A

hereto, or the total nitrogen limit set by a Reset Event identified in an approved, relevant Design
Report for the Westchester County WWTPs, a stipulated penalty in the amount of $15,000 per
month of violation, shall apply. - : ‘
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F. Except for events of non-compliance addressed by Paragraph VI, subparagraphs C, D and E,
the following stipulated penalties shall apply to all other events of non-compliance with any
terms of this Order, including non-compliance with any Interim Limits in Appendix B sections B

and C.
PERIOD OF NON-COMPLIANCE : PENALTY PER-DAY
1" day through 30™ day ‘ ' % 500
31 day through 60" day 1,000
Each day beyond the 60" day . 3,000

G. Unless expressly set forth herein, this Order does not relieve the Respondent from any legally
binding obligation to pay penalties for any violations of SPDES permit parameters or
requirements at any of the Westchester County W WTPs.

H. Any penalty owed by the Respondent pursuant to Paragraph VI, subparagraphs C,D,Eand
F, shall be due and payable within thirty (30) days of Respondent’s receipt of a notice of
noncompliance, which shall be issued by DEC in writing and shall specify the amount of the
penalty then due. Interest shall accrue on any penalty not paid when due, at a judgment rate not '
to exceed 9% per annum, non-compound; or such other judgment interest rate as General
Municipal Finance Law § 3-a or any successor law shall establish. In the event that Respondent
wishes to challenge the imposition of penalties assessed to it hereunder, said challenge shall be
resolved pursuant to the Dispute Resolution procedures set forth in Paragraph XIV of this Order.

1. In the event that Respondent fails to pay any penalty due pursuant to Paragraph VI by the
due date or at the conclusion of any challenge procedure duly commenced by Respondent
pursuant to Paragraph XIV of this Order, whichever occurs later, this Order together with the
-notice of noncompliance specifying the amount due may be filed and enforced by DEC as a civil
judgment for the total penalty amount set forth in the notice of noncompliance, in the State of
New York, without the need for further proceedings.

- VIIL. RELFEASE

A. This Order shall constitute a settlement of administrative penalty liabilities that could be
asserted against Respondent for the events of non-compliance described herein, as have been
reported to the Department in the form of DMRs for the period commencing August 17, 1998
and terminating on the effective date of this Order, for so long as Respondent remains in
compliance with this Order. Any failure by Respondent to comply fully with the terms of this
Order may subject the Respondent to further enforcement action for the events of non-
compliance described herein. Compliance with this Order shall not excuse nor be a defense to
charges of any event of non-compliance with the ECL or any regulation or permit issued
thereunder, which may occur subsequent to the effective date of this Order. This Order shall not
be construed as being in settlement of events regarding which the Department lacks knowledge
or notice.

B. So lorig as the Respondent remains in compliance with the Interim Limits and the total
nitrogen limit set by a Reset Event in effect at the Westchester County WWTPs, DEC shall not
institute any action or proceeding for penalties or other relief for any violations of the
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correspondmg limits contained in the SPDES Permits for the Westchester County WWTPs
which may occur during the term of this Order. All other limits and requirements contained in
the SPDES Permits for the Westchester County WWTPs that are not subject to this Order are
unchanged and the terms and conditions of the permits remain binding upon Respondent in full

force and effect.

IX. RESERVATION OF RIGHTS

A. Nothing contained in this Order shall be construed as a release or waiver by the State ofits

- rights to: (1) seek injunctive relief to abate any violation of law or this Order; (2) seek stipulated
penalties and entry of judgment in the Supreme Court for the County of Westchester as provided
in Paragraph VII of this Order; (3) seek penalties and other relief for any violations of law or,

_ other Orders and/or permits except to the extent that this Order supplants those Orders or
permits; (4) reallege the violations listed in this Order to obtain injunctive relief or damages in
support of natural resource damage claims; (5) seek penalties and other relief for any criminal
liability for any violations hsted in this Order; or (6) seek to modify, suspend, or revoke any
DEC issued permit.

B.  DEC reserves its rights to explore and/or impose nitrogen and/or other discharge limits for
the Westchester County WWTPs, which are different than those referenced in this Order, to the
extent it may be required and/or authorized to do so under applicable law. In such event, the
Program to be undertaken by Respondent pursuant to this Order may no longer be suitable or
appropriate, and Respondent shall, upon the issuance of written notice by DEC, be entitled to an

. immediate suspension of its obligations to comply with the terms of the approved, relevant
Engineering Plan, including all milestone dates incorporated therewith, for so long a time as may
reasonably be necessary for the parties to determine if a revised Engineering Plan is necessary..
If such a revised Engineering Plan is necessary, Respondent’s obligations pursuant to this Order
shall be suspended until such time as a revised Engineering Plan can be prepared, submitted and
approved by DEC, which shall include amended schedules and milestone dates. In the event of
such an occurrence, the Interim Limits set forth in Appendix B, as appropriate, shall continue in
full force and effect during the suspension period.

C. Except as expressly set forth herein, nothing contained in this Order shall be construed as a
release or waiver of the Respondent’s right to oppose and defend against injunctive relief,
imposition of penalties, damages, or any other imposition of Hability by DEC or the State,
Except as expressly set forth herein, nothing contained in this Order shall be construed as a
waiver by the Respondent of its rights to seek a modification of any permit or order. The
Respondent retains the right to challenge any regulations.

D. DEC reserves all such rights as it has to require the Respondent to take any additional
measures required to protect human health or the environment, including, but not limited to, the
right of DEC Commissioner or his/her designee to exercise any summary abatement powers,
whether at common law, or granted pursuant to statute or regulation, against the Respondent or
any other party. :
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E. Except as expressly set forth herein, nothing set forth in this Order Shall be read as relieving
the Respondent of any of its obligations pursuant to any permits, orders on consent, or other
binding orders to which it is subject.

X. FORCE MAJEURE

A. The Respondent shall not be in default of the provisions of this Order to the extent that its
non-compliance is directly attributable to an Act of God, war, insurrection, strike, acts of.
terrorism, judicial injunction, failure of a federal or state agency or authority to issue any
necessary permit in a timely fashion, provided that, the Respondent has timely submitted a
complete application and all necessary supporting information and is otherwise entitled to such
permit or approval, catastrophic condition, or other circumstance that is entirely beyond its
control and where the Respondent has made all good faith efforts to comply with the provisions
of this Order at issue (“force majeure™). If such a force majeure event occurs, the Respondent
shall be entitled to an extension of the schedule milestone(s), limited to the period of time that .
such event placed compliance with a provision of this Order beyond the Respondent’s control.
Penalties for failure to satisfy any Order requirement can be excused only under the terms of this
-decretal paragraph, and only where the Respondent shows that it took all steps reasonably
necessary to avoid or mitigate the delay, and that it strictly complied with the notice
requirements of this Paragraph, and that the delay is limited to an amount of time equal to the :
period of delay attributable to the force majeure. As a condition precedent to obtaining any relief
under this provision, the Respondent shall notify the State in writing that a force majeure event :
has occurred, no later then twenty (20) days after the date the Respondent knew or should have
known of the occurrence of such force majeure event. The Respondent shall include in such
notice the measures taken and to be taken by the Respondent to prevent or minimize any
compliance delays and shall request an appropriate extension or modification of the applicable
deadlines under this Order. Failure to give such notice within such 20-day period constitutes a
waiver of the ability to evoke force majeure as a defense to stipulated penalties.

B. Whenever a milestone is missed, pursuant to a force majeure event or otherwise, the
Respondent shall exercise its best efforts to recoup all lost time.

C. In the event that the parties cannot agree whether a force majeure event has occurred, DEC
shall issue a determination, holding the Respondent in violation of the Order. The Respondent
may only dispute the determination pursuant to the dispute resalutwn provisions set forth in
Par&graph X1V, below.

XI1. INDEMNITY

The Respondent shall indemnify and hold harmless DEC and any of its employees or contractors
for any and all claims, actions, damages, and costs resulting from the Respondent’s acts, or from
-actions taken by DEC in fulfillment or attempted fulfillment of the provisions of this Order to the
extent that they are not caused by 1ntent10nai neghgent or reckless acts of DEC or any of its
employees or contractors,
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XII. INSPECTIONS & ACCESS

For the purpose of ensuring compliance with this Order and with applicable provisions of the
ECL and the regulations promulgated thereunder, Respondent shall allow duly authorized
representatives of DEC, with proper identification, full access to the Westchester County
WWTPs, any of its appurtances involved herein, and to all relevant records relating thereto,
during reasonable hours, in order for DEC to inspect and/or perform such tests as may be
deeimed appropriate.

XI1I. MODIFICATION

A. The parties agree that each shall give due con51derat10n in good fazth to any request by the
other for a modification of this Order, with the exception of modification of the milestone for the
Final/4 WWTP Aggregate 12-MRA. A modification request may be based on, among other
factors, the need to account for new SPDES requirements due to for example, reevaluation of the
TMDL, science, the limits of technology or public health. Except as expressly provided herein,
this Order shall not be changed or modified except by an instrument in writing 31gned by a duly
authonzed representative of each of the parties.

B. If one party seeks a revision, allowed under Paragraph XTII, subparagraph A, and the other
party does not agree to the change, then DEC or the Respondent may seek appropriate relief by
invoking the dispute resolution provisions in Paragraph XIV.

C. | Any modification to a DEC approved plan that may materially affect the process,
construction schedule, or performance of the Westchester County WWTPS shall be submitted to
- DEC for approval in advance of implementation.

D. If, for any reason, Respondent desires that any provision of this Order be modified, as
allowed by Paragraph XIII, subparagraph A, Respondent shall make timely written application
therefore to the Commissioner of DEC, with copies to the parties listed in Paragraph XVI. The
application shall set forth reasonable grounds for the relief sought, together with supporting
documentation, if any, tending to establish such grounds. Such request shall be the only subject
of the writing issued to DEC, shall indicate prominently that the writing is a request for
modification of this Order, and shall be made as soon as reasonably possible after Respondent
learns of the grounds for such relief. The Department shall not unreasonably withhold approval
of any such request if such modification will achieve the overall goals of the project and will
insure compliance with all applicable requirements of this Order. The granting of a requested

- modification may be conditioned upon Respondent's acceptance of additional terms and
conditions, including, where appropriate, payment of additional penalties.

E. DEC shall make a good faith effort to review and respond to any request for modification,
pursuant to this Order, and as allowed by Paragraph XI1I, subparagraph A, within thirty (30)
days. DEC may either forward its review within this 30-day period or give Respondent a
written notice that a longer period.for review is required.
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XIv. DISPUTERESOLUTION

A In the event of Respondent’s failure to comply with any material provision of this Order,
DEC shall notify Respondent of such violation in writing, including the grounds on which DEC
has determined that such violation has occurred.

- B. In the event that a dispute arises with respect to Respondent’s violation of this Order
including disputes arising from a claim for Force Majeure, as set forth in Paragraph X, or with
respect to a matter arising out of Paragraph X111 of this Order, the parties agree to confer in good
faith to attempt to resolve any differences that may exist. The parties shall confer for a period
not to exceed thirty (30) days from the date of: a) DEC’s notice as provided in Paragraph XIV,
subparagraph A; or b) written rejection of a proposed modification to this Order, as allowed by
Paragraph XIII, subparagraph A. The Parties may confer for a longer period as agreed to in
writing by both parties. If DEC Staff and Respondent are unable to resolve such dispute, DEC
‘shall provide Respondent a written Notice of Failure to Resolve Issues (the “Notice”). '

- C. DEC shall maintain an administrative record of any dispute being addressed under this
Paragraph. The record shall include the submission(s) and any revisions, any
correspondence exchanged by the parties and any other relevant information. The record shall -
‘be available for review of all parties and the public. ‘

D. For purposes of any judicial appeal of this process, DEC’s Notice shall be considered as

-the final decision of DEC, and Respondent agrees that any judicial appeal pursuant to

“Article 78 of the Civil Practice Laws and Rules of the State of New York shall be in
accordance with those provisionsset forth in ECL §17-0909(2).

E. If no Article 78 petition is filed, Respondent shall comply with DEC’s Notice.

F. During the pendency of the dispute resolution process, Respondent shall continue

to perform all work required under the Order other than those specific items of work subject to
the dispute, and the performance of which depends upon those specific items of work subject to
the dispute.

G. Néthirig set forth in this Paragraph shall prevent the pérties from making all good
faith efforts to resolve the dispute outside of the dispute resolution process.

XV. BINDING EFFECT

This Order shall be deemed to bind the Respondent, its officers, directors, agents, employees,
contractors, successors and assigns, and all persons, firms and corporations acting under or for
Respondent, including, without limifation, any subsequent operator of the WWTPs who may
cdrry on activities now conducted by Respondent at the WWTPs, and any successor in title to the
WWTPs or any interest therein. Respondent shall provide a copy of this Order (including any
-submissions incorporated herein) to any contractor or subcontractor hired to perform work
required under this Order, and shall require compliance with this Order as a term of any contract
for performance of work under this Order. Respondent shall nonetheless be responsible for
ensuring that all work performed under this Order is in comphiance with the terms of the Order.
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XVI. COMMUNICATIONS/SUBMISSIONS

All notices of any nature to be submitted with regard to this Order shall be made in writing and
sent by registered, certified, or overnight mail postage pre-paid, by regular mail or by hand
delivery, to the respective addresses set forth below or to other such persons and addresses as.the
Respondent or DEC may designate in writing; -

To DEC:

Chief, Waste Water Permits — South Section
Attn: Cheryle Webber :
NYSDEC |
625 Broadway, 4” Floor
Albany, NY 12233-3505

(3 copies and 1 pdf ona cd-rom)

- NYSDEC Regjon 3 Water Engineer
Attn: Thomas Rudolph
100 Hillside Avenue, Suite [W
White Plains, New York 10603-2860
(2 copies) :

Office of General Counsel
Attn:  Carin Spreitzer, Esq.
NYSDEC - : :
625 Broadway, 14™ Floor
Albany, NY 12233-1500

(1 copy)

- To the County:

Commissioner of Environmental Facilities
270 North Avenue, 6% Floor
New Rochelle, NY 10801

Westchester County Atto'rncy
148 Martine Avenue, Suite 600
White Plains, NY 10601

XVIL. ENTIRE ORDER

This Order and annexed Appendices constitutes the entire agreement between Respondent and
DEC concerning the violations set forth above. No terms, conditions, understandings or

- agreements purporting to modify or vary the terms hereof shall be binding unless made in
writing pursuant to Paragraph XIII hereof. No informal advice, guidance, suggestions or
comments by DEC regarding reports, proposals, plans, specifications, schedules or any other
writing submitted by Respondent shall be construed as relieving Respondent of its obligations to
obtain such formal approvals as may be required by this Order. No obligation of Respondent
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shall be deemed to have been waived or otherwise modified without the éxpress written consent
of the DEC Commissioner. :

XVIIL. - TERM OF THIS ORDER

The term-of this Order shall commence upon the effective date of this Order, which shall be the
date on which the Order is signed by the Commissioner of the DEC, or the Commissioner’s
designee, and shall terminate upon DEC’s issuance of its approval of Respondent’s written

- certification that all obligations set forth in this Order have been completed.

XIX. STATE ENVIRONMENTAL QUALITY REVIEW ACT

Pursuant to ECL §8-0105(5)(1) and 6 NYCRR 617.5(c), this civil administrative enforcement
proceeding, as encompassed within this Order, and the specific course(s) of action required to be
undertaken pursuant to this Order, are categorically exempt from State Environmental Quality
Review (SEQR) as Type Il actions. This Order includes any and all attached schedules and
appendices, as well as all required submissions and/or schedules or attachments not annexed to-
this Order, as set forth in Paragraph I, subparagraph B, of this Order. The specific course(s) of
action required to be undertaken pursuant to this Order include any and all work required to be
performed pursuant to Paragraph I of this Order.

XX. GENERAL PROVISIONS

A1 Al references to “days” herein are to calendar days unless otherwise spemﬁed
2. Any deadline specified herein, which falls on a weekend or holiday shall be deemed to
fall on the next following business day.

B. The paragraph or section headings set forth in this Order are included for convenience of
reference only and shall be disregarded in the constructmn and interpretation of any of the
provisions of this Order.

C. This Order is an administrative consent order, not a SPDES or NPDES permit issued
pursuant to ECL Article 17, Title 8, or 33 U.S.C. § 1342, respectively.

DATED: December 32 , 2008
Albany, New York

Alexander B. Grannis
Commissioner

New York State Department of
Environmental Conservation
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. . CONSENT BY RESPON?)ENT _
The Couaty of Westchester hereby consents to the issnance and entry of thc foregomg
‘ Order wawes its nght to a hearmg herem as prowded by law, and agrees tobe hmmd by the
_provisions, terms and condmons oontamed hezem, pursuant to the authonzaﬁon of the '
' Westchester County Board of Leg:slators 1ssued on Ter ewber 9 o 2008 by Act No
240 240 . -2008. The mdermgned represents and affirms that f.hey have the Iegal authunty to bmd.
Respondent 1o the terms and condltmns of this Order. . B B

/%Mwﬂ/ 0}”

Thomas Lautp, P.E., Commissicher
“Westchiester ounty'Dcpartment of |
* ‘Bhwvironméntal Facilities - - :

ACENOWLEDGMENT
. State of New York )]
Cmmty of . T )ss.:

. On'the / / day of /Jﬁfn Fﬁ—né&L 2008 before me pm‘sonally éame 'I'homas Lmrm to me known
or pitved to me on the basis of ‘satisfactory evidence to be the- mdnrldual whoge name is’ :
. sibsezibed to the within fhstrument, who being by me duly sworn did dapose and say that he
. saintains an office at 270 North Avenue in New Rochelle, New Yorkand that he was duly
muthorized to execute the foregoing msb:ume:nt a;ud did so on beha]f of the Cmmty nf ‘

. Westchester, -

o

| Z/LN 7‘\[6’{’.»&/&»«« -
NotaryPubhc

/

Lu-Ann n‘a Co
Notary Public, State of New V@rﬁz
} No. 014 D06126508
Qualified in Westchester -
 Commission Expires May 9, 2009 /
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SCHEDULE OF COMPLIANCE

Required Action

Deadline for Submission
to DEC. '

Date Submission

|- Approved by DEC

1 1. Submission of a listing and
description of Interim Control
Measures (1CMs) which have
been implemented by Respondent
over the last five (5) years
(whether complete or on-going) at
| the Westchester County WWTPs
to reduce nitrogen discharges at
those Westchester County
WWTPs on an interim basis to
DEC

60 days from the Effective
Date of the December 24,
2004 Order

February 24, 2005

2. During the development of the
first Engineering Plan required
hereunder, submission to DEC of
a semi-annual Progress Report for
the following items:

» Pilot facilities at the New
Rochelle Waste Water
Treatment Plant

¢ Pilot facilities at the
Mamaroneck Waste
‘Water Treatment Plant

¢ Inflow/infiltration
imvestigation at the New
Rochelle Sanitary Sewer
District

e The New Rochelle Plant
Evaluation Study

e New interim control
measures implemented

Until submission and
approval of the first
Engineering Plan, twice
yearly as follows:

January 31" (for the period
July 1% “December 31%),
and

July 31% (for the period
January 1°' — June 30™)

July 26, 2006

3. Submission of results of the
pilot studies undertaken at the
Mamaroneck and New Rochelle
WWTPs to DEC

18 months from the
Effective Date of the
December 24, 2004 Order

May 23, 2006 and
June 24, 2006

4. Submission of the New
Rochelle Plant Evaluation Study
to DEC

22 months from the
Effective Date of the
December 24, 2004 Order

July 26, 2006

5. Submission of the first

24 months from the

April 5, 2007

Engmeering Plan to DEC Effective Date of the
. 7 ‘ December 24, 2004 Order
6. Provide documentation to DEC ' provided to DEC

that Respondent gained access

April 1, 2008
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rights to install flow meters in the
tributary communities

7. Submission of the demolition
design for the New Rochelle
WWTP |

June 30, 2008

Tuly 23, 2008

'| 8. Provide documentation to DEC
that Respondent commenced a
flow monitoring program in the
tributary communities

October 1, 2008

Not applicable

9. Create, adopt and implement a
program to equitably apportion,
among the sewer districts that are
served by the four (4) Westchester
County WWTPs, the capital costs
associated with all nitrogen

| reduction required by this Order
necessary to meet the Final/4
WWTP Aggregate 12-MRA.

December 31, 2008

Not applicable

10. Submission of the Design

Report for TRC reductions at the

Blind Brook and Port Chester
WWTPs to DEC

12 months from the -
Effective Date of this
Order (“EDO”)

Not applicable

11. Commence construction of
the New Rochelle Demolition
Contract, as defined herein

Januvary 1, 2009

Not applicable

12, Submission, to DEC, of the
proposed Scope of Work for the
non-point source study

February 28, 2009

Not applicable’

| 13. Submission of the Design
‘Report for Phase I at the
Mamaroneck WWTP to DEC

December 31, 2009

Not applicable

14. Submission of the Design
Report for Phase I, TRC, and
secondary treatment and flow at
the New Rochelle WWTP to DEC

December 31, 2010

Not applicable

15. Submiission of the sécond
Engineering Plan to DEC

December 31, 2011

Not applicable

16. Submission of the Design
Report for the additional nitrogen
removal alternatives to meet the
Final/4 WWTP Aggregate 12-
MRA to DEC

to be determined based on
second Engineering Plan

Not applicable
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17. Commence construction for to be detennined based on‘ Not applicable

the additional nitrogen removal the Design Report for the
alternatives, if necessary, to meet | nitrogen removal -

the Final/4 WWTP Aggregate 12- | alternatives ‘

MRA, in accordance with the
approved Design Report

18. Develop flow reduction October 1, 2012 Not applicable

strategy

19. Complete construction for December 31; 2012 Not applicable

Phase [ at the Mamaroneck
WWTP in accordance with the
approved Design Report

20. Operate to meet the June 30, 2013 .| Not applicable
Mamaroneck 12-MRA

21. Submission of the final June 1, 2014 Not applicable

WWOP to DEC

22. Complete construction for’ June 30, 2014
Phase [ at the New Rochelle

WWTP in accordance with the
approved Design Report:

Not applicable

23. Operate to meet the New December 31, 2014 Not applicable

Rochelle and ‘
Mamaroneck/Aggregate 12-MRA

24. Complete construction/ December 31,2016 Not applicable

implementation for the additional
nitrogen removal alternatives to
meet the Final/4 WWTP
Aggregate 12-MRA

25. Submission of the final Post- | June 1, 2017 Not applicable
Construction WWOP to DEC ‘

20. (a) Commencement of the August 1 2017 Not applicable
operation of facilities and/or ’ -
system(s) in accordance with the
provisions of the approved Design
Report for the additional nitrogen
removal alternatives; and

(b) Compliance with the Final/4
WWTP Aggregate 12-MRA
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APPENDIX B

INTERIM EFFLUENT LIMITS

A. Tnterim Limits for total nitrogen — Westchester County WWTPs

Parameter Duration - Interim Limit
Interim/Aggregate 12- EDO through June 30, | 5,085 lbs/day
MRA 2013 ‘ ' _
Mamaroneck 12-MRA June 30, 2013 through | 829 Ibs/day for the Mamaroneck

December 30, 2014 WWTP _
June 30, 2013 thiough 3,600 Ibs/day for the aggregate of the

December 30,2014 - | New Rochelle, Blind Brook and Port
‘ , " { Chester WWTPs _
New Rochelle and December 31,2014 | 1,418 lbs/day for the aggregate of the
Mamaroneck/Aggregate through August 1, 2017 | Mamaroneck and New Rochelle
12-MRA ' g WWTPs
- December 31,2014 .1,650 Ibs/day for the aggregate of the

through August 1, 2017 | Blind Brook and Port Chester WWTPs

B. Additional Interim Limits - New Rochelle WWTP only

Parameter Duration : Interim Limit
| Flow EDO through DEC approval of | 19.20 MGD maximum
the Design Report for Phase I
at New Rochelle WWTP

CBOD % Removal EDO through DEC approval of | 80% minimum
the Design Report for Phase |
at New Rochelle WWTP

TSS% Removal EDO through DEC approval of _75% minimum
the Design Report for Phase [
at New Rochelle WWTP

TRC EDO through DEC approval of | 2.0 mg/l maximum
the Design Report for TRC - - '
reductions at the New Rochelle
WWTP _ '
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C. Additional Interim Limits — Blind Brook and Port Chester WWTPs only

Parameter . Duration . ' Interim Limit |
TRC EDO through DEC approval of | 2.0 mg/l maximﬁm
-the Design Report for TRC - :
reductions at the Blind Brook
and Port Chester WWTPs

31



Archived File - May Not Be ADA Compliant

- APPENDIX.C

ENVIRONMENTAL BENEFIT PROJECT PLAN

Pu:rsuant to Paragraph VI, subparagraph B, Respondent shall pr0pose an EBP Plan,
Wthh shall be incorporated herein as Appendix C. For illustrative purposes only, examples of
the types of EBPs contemplated herein are set forth below. While Respondent may in fact
propose some or all of these types of EBPs or other EBPs when it submits its EBP Plan for DEC
approval, Respondent is not bound to implement them, or any other EBP, until formally
“submitted and approved by DEC, nor is DEC obligated to approve them. DEC recommends
that the selected EBPs be of multiple technologies and in multiple locatlons

EXAMPLES OF TYPES OF CONTEMPLATED EBPs

1. Expansion of Existing Tidal Pond, Tidal Wetland and Coastal Buffer Restoration and Re-
Establishment Project, Manursing Lake, Edith G. Read Wildlife Sanctuary and Natural
Park, Rye (derived from watershed management plan developed on behalf of
intermunicipal Watershed Advisory Committee 3, 1998); = :

2. Stormwater Runoff Projects (bioretention, sand filters and catch basin retrofits), Material ' |
Recovery Facility, i.e., Recycling Plant, adjacent to New York State Thruway in vicinity :
of Stew Leonard Drlve Yonkers [derived from Bronx River Watershed Management
Plan (Volume 1, 2007)]

3. Catch Basin Inserts for Stormwater Catch Basins at Applicable County-Owned and —
Managed Facilities, including roads, in LIS Watershed in Westchester County, various
municipalities in LIS Watershed.

JAR ¢
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