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VILLAGE OF RYE BROOK

MAYOR 938 King Street, Rye Brook, N.Y. 10573 ADMINISTRATOR
Paul S. Rosenberg (914) 939-1121 Fax (914) 939-0242 Christopher J. Bradbury
www.ryebrook.org

TRUSTEES
Susan R. Epstein
David M. Heiser
Jason A. Klein
Jeffrey B. Rednick
October 2, 2015

Kevin J. Plunkett

Deputy County Executive
Office of the County Executive
Michaelian Office Building
148 Martine Avenue

White Plains, NY 10601

Dear Kevin:

Attached please find a revised draft of the Inter-Municipal Agreement (IMA) addressing
inflow and infiltration (I&I) in the sanitary sewer system. This draft IMA incorporates changes
made by representatives of the five (5) LISWIC municipalities in the Long Island Sound
watershed that have not previously signed an IMA with Westchester County on this matter.

Commissioner Lauro has previously indicated that the NYSDEC also has to agree to the
terms and condition of the draft IMA. The LISWIC members request that the County and

LISWIC membership reach agreement on the draft IMA prior to the County seeking agreement
from the NYSDEC.

If the attached draft IMA is acceptable, the representatives of these five (5) LISWIC
municipalities would place the IMA before their respective municipal boards.

Thank you for your assistance in resolving this matter.

Sincerely,

Christopher J. Bradbury

Administrator
CC: Thomas J. Lauro, P.E., Commissioner,

Department of Environmental Facilities
LISWIC Membership
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THIS AGREEMENT, made the day of 201 by and
between:
THE COUNTY OF WESTCHESTER, a municipal corporation of the State of
New York, having an office and place of business in the Michaelian Office
Building, 148 Martine Avenue, White Plains, New York 10601
(hereinafter the “County”)
and

THE , a municipal corporation of the State of New York,
having an office and place of business at

(hereinafter the “Municipality’)

WHEREAS, the Municipality owns and operates tributary sewer system(s) that use the
County’s trunk sewer system and the County maintains that the Municipality is are-subject to
the provisions of the Westchester County Environmental Facilities Sewer Act set forth in
Chapter 824 of the Laws of Westchester County (the “County Sewer Act”); and

WHEREAS, the County Sewer Act limits the use of the County trunk sewer system and
tributary systems to the discharge of sewage, industrial wastewater and other wastewater and
specifically prohibits the introduction of groundwater, stormwater and excessive inflow and
infiltration into the County trunk sewer system; and

WHEREAS, section 824.77 of the Sewer Act, entitled “Penalties for violation of
prohibitions against the introduction of groundwater, stormwater and excessive inflow and
infiltration; enforcement”, provides for penalties for violations of sections 824.41,

824.61,824.71 and 824.72 of the Sewer Act. A copy of section 824.77 is attached hereto as
Exhibit “A”; and

WHEREAS, section 824.371 subsection | of the County Sewer Act, entitled
“Enforcement and penalties”, provides for penalties for violations of Articles Il to IX
inclusive except for Article VIII of sections 824.381, 824.391 or 824.401 of Article XI of the
County Sewer Act. A copy of section 824.371 is attached hereto as Exhibit “B”; and

WHEREAS, section 824.72 of the County Sewer Act states, among other things, that:
“(e)xcessive infiltration and inflow means the quantity of flow entering the county sewer
system which is greater than 150 gallons per capita per day for the population served by the
tributary sewer systems located within a municipality's borders”; and .

DRAFT - /0-2-2015 - LISWIC



Archived File - May Not Be ADA Compliant

WHEREAS, the County conducted the “Long Island Sound Sanitary Sewer Districts
Flow Monitoring Report” (dated September 2012, revised June 2013) in accordance with its
obligations under an Order on Consent with the New York State Department of Environmental
Conservation entered into in 2004 and amended in 2008, which requires among other things,
the reduction of inflow and infiltration into the County trunk sewer system and its tributary
systems (the “Flow Monitoring Report”); and

'x—RepeFl—Hﬁphes-ﬂmt—&he"ce&n&—s

WHEREAS, the County asserts that its Flow Monitoring Report indicated that the
Municipality has excessive inflow and infiltration entering the County’s trunk sewer system
that violates sections 824.41(2), 824.61(4), 824.71(1), 824.71(2), 824.72(5), 824.72(6),
824.72(7), 824.91(7) and 824.391 of the County Sewer Act; and

WHEREAS, the County’s NYSDEC issued SPDES Permit for each sewage treatment
plant, including the WWTP, requires the County to enforce the County
Sewer Act requirements to generally limit excessive inflow and infiltration_reaching its
facilities from municipal sanitary sewage collection svstems; and,

WHEREAS, the County and the Municipality enter into this agreement without
admission to contributing to the aforesaid excessive inflow and infiltration and/or to violating
the provisions of the County Sewer Act, the SPDES Permit, New York State Environmental
Conservation Law and/or any other applicable law or regulation.

NOW THEREFORE, THE PARTIES AGREE AS FOLLOWS:

I 1. By-October34-2035 November 30, 2015, the Municipality will submit to the Comment [SEB1]: If the contracts arc approved
‘ . T in October, a Novenber deadline will give th
Westchester County Department of Environmental Facilities (WCDEF) a proposed work plan xuqﬁ:‘i’palzﬁis ,,O,V::,,hio 2:,,,,':,}::",1: oy
for a Sewer System Evaluation Study (SSES) of their entire sanitary sewage collection system, il December3 | gdoadiing in #3;

located in a district within the Long Island Sound watershed. and tributary to the County’s
trunk sewer system sufficient to identify sources of inflow or infiltration that when
rehabilitated shall allow the Municipality to begin to comply with the flow limits of the
County Sewer Act. The Municipality shall also develop a Capacity Management Operation
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Maintenance (CMOM) Program outline for its entire sanitary sewage collection system district
within the Long Isiand Sound watershedBistriet.

2. By July 1, 2016, the Municipality will have prepared and submitted to their elected
governing body a local law prohibiting stormwater and sump pump connections to sanitary
sewers, subject (o enforcement. that-ineludes-an-enforeementpropram-that limits illicit inflow
and infiltration into the municipal sanitary sewer and County trunk sewer systems. Should the
results of the SSES. identified in Section 7 herein, determine that private connections are a
significant source of the identified 1&I. the County and municipality shall work together on
determining an appropriate course of action to address this issue, including but not limited to
county and/or local legislation.

3. WCDEEF shall coordinate its review of the Municipality’s proposed SSES workplan
and CMOM program outline with the New York State Department of Environmental
Conservation (NYSDEC) and shall submit any comments or requests for modifications to the
Municipality by_-May35-20816 December 31. 2015. Where modifications are requested, the
municipality and WCDEF agree to work together to address the comments. bﬂeérﬂpﬁfﬂ’\‘ed—b’r
NY-SDEC -the-Municipality—shatl-ecommence-the-approved 55kS-and- CMOM-program-

4. The Municipality shall submit quarterly reports to WCDEF documenting its

progress in completing its SSES and CMOM programs, by-the-twentieth-day-followingthe-end
ofa-calendarquarter-thanuary-20"Apat 20" July- 20" Oetober 20™) beginning on the first

quarter after execution of this agreement and ending in July 2017. -

5. The Municipality shall eenmenee-complete its written CMOM program and provide
a copy of same to WCDEF and-NY.SBEChn or before-Mareh-1-2047 February 29, 2016.

6. The Municipality wit-shall complete its SSES and provide a copy of the SSES

results with a remediation plan and schedule to WCDEF and-N¥SBEC-on or before June 30,
2017.

| 7. The Mmunicipality shall submit to WCDEF and-MNY-SBEC-an approvable
construction schedule based on the results and conclusions of the completed SSES on or
before August 31, 2017. The Municipality shall commence construction within one hundred
eighty (180) days of approval of the construction schedule by WCDEF and NYSDEC.
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Fomment [SEB2]: This 15 addressed in #s 5, 6,

and 7

Comment [SEB3]: The County, under its conce
order, will act as the liaison between the
municipalities and the DEC - requiring that the
municipalities submit-reports or take on
correspondence with the'DEC directly is
unnecessary and nefficient.

Comment [SEB4]: Because the County has
statutory authority under the Westchester County
Sewer Act, including a provision reiterating that
authority is inappropriate and unnecessary.

rComment [SEBS]: The municipalities would 1i

the County to clarify what consideration the Count
is giving by entering into this agreement. Is the
County agreeing not to bring a proceeding under th:
County Sewer Act if the terms of this agreement ar
met and/or maintained.
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the-Couni-SowerLetechminaleoesssirentlevandnbltion chould hemilesionesaad

Comment [SEB6]: The County is under a
consent order with the NYS DEC. Based upon that
consent order, the County cannot transfer its
obligation or any penalty resulting from the County
acts or omissions to the municipalities.

10. After the completion of the SSES, the County and the Municipality will work
cooperatively to_develop and implement the most cost-effective and equitable implementation
plan at the lowest cost to the property owners and County Sewer District members. This may
include one or more of the following: County Sewer District funding, municipal funding. grant
funding, or a combination of same.+

m&mﬂmm%%%mﬂmmmmﬁmm

Me*e@md—ekeenﬂnenee—anmﬂemeﬁwm{wh&m—enw&he
reredinlbwork-includingany-construction-werle

11. The Municipality agrees:

(a) that it will provide a letter, acceptable to the County, advising that it Comment [SEB7]: What is the insurable act
. . . taking place with this agreement? The County has
maintains insurance coverage through a program of self-insurance; and not agreed to provide any funding nor have the
municipalities agreed to conduct any work on
. - Ci 1; rty whi

(b) that except for the amount, if any, of damage contributed to, caused by, or LR A T R
resulting from the negligence of the County, the Municipality shall indemnify and hold

g g g Y, palhity o y Please.identify what acts could be covered by the
harmless the County, its officers, employees, agents, and elected officials from and mutual indemnification since the County 1s

. Ly e . . providing no acts or services under this agreement.
against any and all liability, damage, claims, demands, costs, judgments, fees, attorneys’
fees or loss arising directly or indirectly out of the performance or failure to perform

hereunder by the Municipality or third parties under the direction or control of the
Municipality; and

(c) to provide defense for and defend, at its sole expense, any and all claims,
demands or causes of action directly or indirectly arising out of this Agreement and to
bear all other costs and expenses related thereto, except those claims, demands or causes
of action asserted directly against the County.
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12. The County agrees:

(a) that except for the amount, if any, of damage contributed to, caused by, or
resulting from the negligence of the Municipality, the County shall indemnify and hold
harmless the Municipality, its officers, employees, agents and elected officials from and
against any and all liability, damage, claims, demands, costs, judgements, fees, attorneys’
fees or loss arising directly or indirectly out of the performance or failure to perform
hereunder by the County or third parties under the direction or control of the County and

(b) to provide defense for and defend, at its sole expense, any and all claims
demands or causes of action directly or indirectly arising out of this Agreement and to
bear all other costs and expenses related thereto.

13. All notices of any nature referred to in this Agreement shall be in writing and
either sent by registered or certified mail postage pre-paid, or sent by hand or overnight
courier, or sent by facsimile (with acknowledgment received and a copy of the notice sent
by overnight courier), to the respective addresses set forth below or to such other

addresses as the respective parties hereto may designate in writing. Notice shall be
effective on the date of receipt.

To the County:
Commissioner
County of Westchester
Department of Environmental Facilities
270 North Avenue
New Rochelle, New York 10805

with a copy to:
County Attorney
Michaelian Office Building, Room 600
148 Martine Avenue

White Plains, New York 10601

To the Municipality:
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14. This Agreement shall not be enforceable until signed by both parties and approved
by the Office of the County Attorney.

15. This Agreement shall be construed and enforced in accordance with the laws of the
State of New York.

IN WITNESS WHEREQF, the parties hereto have executed this Agreement on
the day and year first above written.

THE COUNTY OF WESTCHESTER

By
Commissioner of Environmental Facilities

(Insert Name of Municipality)

By_

Approved as to form and
manner of execution:

DRAFT - [0-2-2015 - LISWIC
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Senior Assistant a)unty Attorney
County of Westchester

DRAFT - 10-2-2015 = LISWIC
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ACKNOWLEDGMENT
STATE OF )
) ss.
COUNTY OF )
On the day of in the year 20 before me, the
undersigned, personally appeared , personally known to me

or proved to me on the basis of satisfactory evidence to be the individual(s) whose name(s) is
(are) subscribed to the within instrument and acknowledged to me that he/she/they executed the
same in his/her/their capacity(ies), and that by his/lier/their signature(s) on the instrument, the

individual(s), or the person upon behalf of which the individual(s) acted, executed the

instrument.

Date:

Notary Public

RPL § 309-a; NY CPLR § 4538

DRAFT - 10-2-2015 - LISWIC
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CERTIFICATE OF AUTHORITY
(Municipality)

, certify that I am the

(Ofﬁc_e_r_ other than officer signingznlract)

I — ~ ofthe ,a
(Title) (the “Municipality™)

corporation duly organized and in good standing under the

(Law under which organized, e.g., the New York
Village Law, Town Law, General Municipal Law)

named in the foregoing agreement; that

(Person executing agreement)

who signed said agreement on behalf of the Municipality was, at the time of execution

B _of the Municipality and that said agreement
(Title of such person)

was duly signed for and on behalf of said Municipality by authority of its governing body,
thereunto duly authorized and that such authority is in full force and effect at the date hereof.

(Signature)
STATE OF NEW YORK )
COUNTY OF WESTCHESTER g -
Onthe _dayof in the year 20  before me, the undersigned, a

Notary Public in and for said State, personally appeared

]

personally known to me or proved to me on the basis of satisfactory evidence to be the officer

described in and who executed the above certificate, and who being by me duly sworn did

depose and say that he/she resides at and that he/she

is an officer of said municipal corporation; that he/she is duly authorized to execute said

certificate on behalf of said municipal corporation; and that he/she signed his/her name thereto

pursuant to such authority.

Notary Public

Date:

DRAFT - /(+-2-2015 - LISWIC
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EXHIBIT “A”

Sec. 824.77. - Penaltics for violation of prolibitions against the introduction of groundwater, stormwater and
excessive inflow and infiltration; enforcement,

1. It shall be a civil violation of this law to violate any of the provisions of sections 824.41 2.; 824.61; 824.71 and
824.72. Any person or municipality which violates these provisions of this chapter or any rule, regulation or
standard promulgated thereto, or any order, except an order directing such person or municipality to pay a penalty
by a specified date issued by the commissioner pursuant thereto, shall be subject to a penalty of not to exceed
$25,000.00 per day for each violation. It shall be a separate violation under this section for each day that each
violation may continue. If a municipality or person has been found to be liable, pursuant to this chapter, for three
separate violations, it shall be subject to a maximum penalty of not to exceed $50,000.00 per day for each
violation, upon its being found liable for the fourth, fifth or sixth violation. For each additional group of three
subsequent violations, the maximum penalty shall continue to double (e.g. for violations seven through nine—a
penalty of not to exceed $100,000.00). In no event shall a maximum penalty for any single violation exceed
$200,000.00 per day. In addition, such person or municipality may be enjoined from continuing such violation. in
any action for injunction brought pursuant hereto, any finding of the commissioner or his or her duly appointed
hearing officer shall be prima facie evidence of the fact(s) found therein.

2. Penalties may be sued for and recovered by the county in any court of competent jurisdiction or they-may be
assessed by order of the commissioner pursuant to his or her authority under section 824.74 1. of this law.

:
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EXHIBIT “B”

Secc. 824.371. - Enforcement and penalties.

1. A violation of the provisions of Articles Ill to IX inclusive except for Article VIII of this chapter or of sections
824.381, 824.391 or 824.401 of Article X! of this chapter shall be an offense, and each such violation may be
punished by a fine not exceeding $1,000.00 or by impriscnment not exceeding 15 days, or by both such fine and
imprisonment. In lieu of, or in addition to, such fine or imprisonment, or both, each such violation shall be subject
to civil penalty not exceeding $1,000.00 for any one violation, to be recovered in an action or proceeding brought
by the County Attorney in the name of the county in a court of competent jurisdiction. Each day of a-continuing
violation shall be subject to a separate fine, imprisonment or civil penalty.

2. In addition to the penalties prescribed in subsection 1. of this section, the County Attorney may maintain an
action or proceeding in the name of the county in a court of competent jurisdiction to compel compliance with or
restrain by injunction any violation of this chapter.

3. Where any violation of this chapter causes an expense to the county, such expense may, in the discretion of the

commissioner, be separately collected by a civil suit against the violator, brought by the County Attorney in the
name of the county in a court of competent jurisdiction

4. The county shall annually publish in the area's largest daily newspaper a list of those significant industrial users
which were not in compliance with any pretreatment standards or requirements contained in this chapter at least
once during the previous 12 months. The notification shall also summarize any enforcement actions taken against
the user(s) during the same 12 months.

2
i
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