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Robert P. Astorino
County Executive

Department of Environmental Facilities

Thomas J Lauro, P.E
Commuissioner

November 4, 2015
Mr. Christopher J. Bradbury

Administrator

Village of Rye Brook

938 King Street

Rye Brook, New York 10573

Dear Mr. Bradbury:

I am writing in response to your letter of October 2, 2015 to Deputy County Executive Kevin
Plunkett. The County has reviewed the revised draft of the Intermunicipal Agreement (“IMA”) that you
provided on behalf of the five municipalities located in the Long Island Sound watershed. The County has
agreed to all of the proposed revisions to the IMA, with the exception of the following:

1. In paragraph 1, the County will agree to change the date to November 30, 2015 if the New
York State Department of Environmental Conservation (“NYSDEC”) agrees to this change.

2. Paragraph 2 must remain as originally written as the municipalities are already prohibited
from allowing illegal connections as per section 824.41(2) of the County Sewer Act and it is
the responsibility of the municipality to enforce this prohibition.

3. The only change that should be made to paragraph 3 is the deletion of “and CMOM
program” since CMOM is addressed in paragraphs 5 and 7.

4. The County proposes to amend paragraph 5 to better address CMOM as follows: “The
Municipality shall complete the development of the written or computerized CMOM

program and provide verification of same to the WCDEF on or before February 29,
2016.”

5. In paragraph 7, Municipality should remain as capitalized since it is a defined term in the
IMA. Further, the second sentence should be amended as follows: “The Municipality shall
commence construction and its CMOM program within one hundred eighty (180) days of
approval of the construction schedule by WCDEF and NYSDEC.”
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6. Paragraph 8 must remain as originally drafted with one edit to change “authority” to
“right”. In response to the municipalities’ comments “SEB4” and “SEB5”, the County is not
reiterating its right under the County Sewer Act. Rather, it reflects the consideration for the

IMA in that the County is agreeing to not pursue violation(s) against the municipalities at this
time so long as the milestones and obligations in the IMA are met.

7. Paragraph 9 cannot be deleted. Pursuant to section 824.371(3) of the County Sewer Act, the
County can recover reimbursement from the municipalities and further, the parties can
contractually agree to reimbursement. The municipalities should consider that, in the
alternative, fines and penalties pursuant to section 824.77 of the County Sewer Act (Exhibit

“A” to the IMA) can be assessed against the municipalities in amounts up to $200,000 per
day.

8. Paragraph 10 must remain as originally drafted. Please note that the New Rochelle Sewer
District municipalities agreed to the terms of paragraph 10 as originally drafted and it is
important that the IMAs be consistent in this regard.

9. Inresponse to comment “SEB7” with regard to paragraph 11, the County in paragraph 10 has
agreed to work cooperatively with the municipalities and therefore there is a potential for
joint liability. It is the County’s position that the insurance requirements and the mutual
indemnity clauses must remain in the IMA.

The County must resolve this important matter with the Long Island Sound watershed
municipalities as was previously done with the New Rochelle Sewer District municipalities. In this
regard, attached please find a final IMA. In the event the IMA is not agreed to on or before November 20,
2015, the County will be forced to consider its next steps in this matter.

Very truly yours,

B oo

Thomas J. Lauro, P.E.
Commissioner

TIL/lac
Attachment

bec:  G. Michael Coley, 1% Deputy Commissioner
Joseph Gibney, Director Wastewater Treatment
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THIS AGREEMENT, madethe  day of 201 by and
between:
THE COUNTY OF WESTCHESTER, a municipal corporation of the State of
New York, having an office and place of business in the Michaelian Office
Building, 148 Martine Avenue, White Plains, New York 10601
. (hereinafter the “County”)
and

THE , a municipal corporation of the State of New York,
having an office and place of business at

(hereinafter the *“‘Municipality™)

WHEREAS, the Municipality owns and operates tributary sewer system(s) that use the
County’s trunk sewer system and the County maintains that the Municipality is subject to the
provisions of the Westchester County Environmental Facilities Sewer Act set forth in Chapter
824 of the Laws of Westchester County (the “County Sewer Act”); and

WHEREAS, the County Sewer Act limits the use of the County trunk sewer system and
tributary systems to the discharge of sewage, industrial wastewater and other wastewater and
specifically prohibits the introduction of groundwater, stormwater and excessive inflow and
infiltration into the County trunk sewer system; and

WHEREAS, section 824.77 of the Sewer Act, entitled “Penalties for violation of
prohibitions against the introduction of groundwater, stormwater and excessive inflow and
infiltration; enforcement”, provides for penalties for violations of sections 824.41,

824.61,824.71 and 824.72 of the Sewer Act. A copy of section 824.77 is attached hereto as
Exhibit “A”; and

WHEREAS, section 824.371 subsection 1 of the County Sewer Act, entitled
“Enforcement and penalties”, provides for penalties for violations of Articles III to IX
inclusive except for Article VIII of sections 824.381, 824.391 or 824.401 of Article XI of the
County Sewer Act. A copy of section 824.371 is attached hereto as Exhibit “B”; and

WHEREAS, section 824.72 of the County Sewer Act states, among other things, that:
“(e)xcessive infiltration and inflow means the quantity of flow entering the county sewer
system which is greater than 150 gallons per capita per day for the population served by the
tributary sewer systems located within a municipality's borders™; and
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WHEREAS, the County conducted the “Long Island Sound Sanitary Sewer Districts
Flow Monitoring Report” (dated September 2012, revised June 2013) in accordance with its
obligations under an Order on Consent with the New York State Department of Environmental
Conservation entered into in 2004 and amended in 2008, which requires among other things,
the reduction of inflow and infiltration into the County trunk sewer system and its tributary
systems (the “Flow Monitoring Report™); and

WHEREAS, the County asserts that its Flow Monitoring Report indicated that the
Municipality has excessive inflow and infiltration entering the County’s trunk sewer system
that violates sections 824.41(2), 824.61(4), 824.71(1), 824.71(2), 824.72(5), 824.72(6),
824.72(7), 824.91(7) and 824.391 of the County Sewer Act; and

WHEREAS, the County’s NYSDEC issued SPDES Permit for each sewage treatment
plant, including the WWTP, requires the County to enforce the County
Sewer Act requirements to generally limit excessive inflow and infiltration reaching its
facilities from municipal sanitary sewage collection systems; and

WHEREAS, the County and the Municipality enter into this agreement without
admission to contributing to the aforesaid excessive inflow and infiltration and/or to violating
the provisions of the County Sewer Act, the SPDES Permit, New York State Environmental
Conservation Law and/or any other applicable law or regulation.

NOW THEREFORE, THE PARTIES AGREE AS FOLLOWS:

1. By November 30, 2015, the Municipality will submit to the Westchester County
Department of Environmental Facilities (WCDEF) a proposed work plan for a Sewer System
Evaluation Study (SSES) of their entire sanitary sewage collection system located in a district
within the Long Island watershed, and tributary to the County’s trunk sewer system sufficient
to identify sources of inflow or infiltration that when rehabilitated shall allow the Municipality
to begin to comply with the flow limits of the County Sewer Act. The Municipality shall also
develop a Capacity Management Operation Maintenance (CMOM) Program outline for its
entire sanitary sewage collection system within the District.

2. By July 1, 2016, the Municipality will have prepared and submitted to their elected
governing body a local law prohibiting stormwater and sump pump connections to sanitary
sewers that includes an enforcement program and a requirement that a licensed plumber or
professional engineer certify that there are no sump pumps, leaders, gutters or any other
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stormwater connections to the sanitary sewer collection system and that a video inspection
shows the sanitary sewer connection is free from visible defects as a pre-condition to the

transfer of title of any real property in the Municipality that has a connection to its sewage
collection system.

3. WCDEEF shall coordinate its review of the Municipality’s proposed SSES and
CMOM program outline with the New York State Department of Environmental Conservation
(NYSDEC) and shall submit any comments or requests for modifications to the Municipality
by December 31, 2015. Where modifications are requested, the municipality and WCDEF
agree to work together to address the comments. Once approved by NYSDEC, the
Municipality shall commence the approved SSES program.

4. The Municipality shall submit quarterly reports to WCDEF documenting its
progress in completing its SSES and CMOM program, by the twentieth day following the end
of a calendar quarter (Januarty 20®, April 20", July 20", and October 20'™).

5. The Municipality shall complete the development of the written or computerized
CMOM program and provide verification of same to WCDEF on or before February 29, 2016.

6. The Municipality shall complete its SSES and provide a copy of the SSES resulits
with a remediation plan and schedule to WCDEF on or before June 30, 2017.

7. The Municipality shall submit to WCDEF an approvable construction schedule
based on the results and conclusions of the completed SSES on or before August 31, 2017.
The Municipality shall commence construction and CMOM program within one hundred
eighty (180) days of approval of the construction schedule by WCDEF and NYSDEC.

8. The County reserves the right to act in its sole discretion to take any action(s)
necessary, including enforcement actions against the Municipality pursuant to its authority under
the County Sewer Act to eliminate excessive inflow and infiltration, should the milestones and
obligation of the Municipality under this this Agreement not be met, in order to maintain
compliance with the County’s SPDES Permit.

9. The Municipality agrees to reimburse the County for that portion of any penalties or
fines the County may incur in any NYSDEC enforcement action due to the failure of the
Municipality to comply with any of the terms of this Agreement.

10. After the completion of the SSES, the County and the Municipality will work
cooperatively to:
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a. Develop and implement the most cost efficient implementation plan to remove
the identified sources of inflow and infiltration sufficient to comply with the
County Sewer Act; and

b. Apply for grants and/or consider other funding mechanisms to reduce the
implementation program’s costs.

c. Notwithstanding the foregoing, this Agreement does not obligate the County
to develop and or commence an implementation plan or engage in the
remedial work including any construction work.

11. The Municipality agrees:

(a) that it will provide a letter, acceptable to the County, advising that it
maintains insurance coverage through a program of self-insurance; and

(b) that except for the amount, if any, of damage contributed to, caused by, or
resulting from the negligence of the County, the Municipality shall indemnify and hold
harmless the County, its officers, employees, agents, and elected officials from and
against any and all liability, damage, claims, demands, costs, judgments, fees, attorneys’
fees or loss arising directly or indirectly out of the performance or failure to perform

hereunder by the Municipality or third parties under the direction or control of the
Municipality; and

(c) to provide defense for and defend, at its sole expense, any and all claims,
demands or causes of action directly or indirectly arising out of this Agreement and to
bear all other costs and expenses related thereto.

12. The County agrees:

(a) that except for the amount, if any, of damage contributed to, caused by, or
resulting from the negligence of the Municipality, the County shall indemnify and hold
harmless the Municipality, its officers, employees, agents and elected officials from and
against any and all liability, damage, claims, demands, costs, judgments, fees, attorneys’
fees or loss arising directly or indirectly out of the performance or failure to perform
hereunder by the County or third parties under the direction or control of the County and

(b) to provide defense for and defend, at its sole expense, any and all claims
demands or causes of action directly or indirectly arising out of this Agreement and to
bear all other costs and expenses related thereto.
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13. All notices of any nature referred to in this Agreement shall be in writing and
either sent by registered or certified mail postage pre-paid, or sent by hand or overnight
courier, or sent by facsimile (with acknowledgment received and a copy of the notice sent
by overnight courier), to the respective addresses set forth below or to such other
addresses as the respective parties hereto may designate in writing. Notice shall be
effective on the date of receipt.

To the County:
Commissioner
County of Westchester
Department of Environmental Facilities
270 North Avenue
New Rochelle, New York 10805

with a copy to:
County Attorney
Michaelian Office Building, Room 600
148 Martine Avenue
White Plains, New York 10601

To the Municipality:

14. This Agreement shall not be enforceable until signed by both parties and approved
by the Office of the County Attorney.

15. This Agreement shall be construed and enforced in accordance with the laws of the
State of New York.
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IN WITNESS WHEREOF, the parties hereto have executed this Agreement on
the day and year first above written.

THE COUNTY OF WESTCHESTER

By R
Commissioner of Environmental Facilities

(Insert Name of Municipality)

By_

Approved as to form and
manner of execution:

Senior Assistant County Attorney
County of Westchester
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ACKNOWLEDGMENT
STATE OF )
) ss.
COUNTY OF )
On the day of in the year 20 before me, the
undersigned, personally appeared , personally known to me

or proved to me on the basis of satisfactory evidence to be the individual(s) whose name(s) is
(are) subscribed to the within instrument and acknowledged to me that he/she/they executed the
same in his/her/their capacity(ies), and that by his/her/their signature(s) on the instrument, the

individual(s), or the person upon behalf of which the individual(s) acted, executed the

instrument.

Date:

Notary Public

RPL § 309-a; NY CPLR § 4538
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CERTIFICATE OF AUTHORITY

(Municipality)
I, ~, certify that I am the
(Officer other than officer signing contract)
Az of the ,a
(Title) (the “Municipality”)

corporation duly organized and in good standing under the

(Law under which organized, e.g., the New York
Village Law, Town Law, General Municipal Law)

named in the foregoing agreement; that

(Person executing agreement)

who signed said agreement on behalf of the Municipality was, at the time of execution

- ol Mt e (L BG1 . ofthe Municipality and that said agreement
(Title of such person)

was duly signed for and on behalf of said Municipality by authority of its governing body,
thereunto duly authorized and that such authority is in full force and effect at the date hereof.

: (Signé_t;tre)
STATE OF NEW YORK )
COUNTY OF WESTCHESTER ; >
On the day of in the year 20 before me, the undersigned, a

Notary Public in and for said State, personally appeared

personally known to me or proved to me on the basis of satisfactory evidence to be the officer
described in and who executed the above certificate, and who being by me duly sworn did

depose and say that he/she resides at and that he/she

is an officer of said municipal corporation; that he/she is duly authorized to execute said

certificate on behalf of said municipal corporation; and that he/she signed his/her name thereto

pursuant to such authority.

-Nozty Public

Date:
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EXHIBIT “A”

Sec. 824.77. - Penalties for violation of prohibitions against the intreduction of groundwater, stormwater and
excessive inflow and infiltration; enforcement.

1. it shall be a civil violation of this law to violate any of the provisions of sections 824.41 2.; 824.61; 824.71 and
824.72. Any person or municipality which violates these provisions of this chapter or any rule, regulation or
standard promulgated thereto, or any order, except an order directing such person or municipality to pay a penalty
by a specified date issued by the commissioner pursuant thereto, shall be subject to a penalty of not to exceed
$25,000.00 per day for each violation. It shall be a separate violation under this section for each day that each
violation may continue. If a municipality or person has been found to be liable, pursuant to this chapter, for three
separate violations, it shall be subject to a maximum penalty of not to exceed $50,000.00 per day for each
violation, upon its being found liable for the fourth, fifth or sixth violation. For each additional group of three
subsequent violations, the maximum penalty shall continue to double (e.g. for violations seven through nine—a
penalty of not to exceed $100,000.00). In no event shall a maximum penalty for any single violation exceed
$200,000.00 per day. In addition, such person or municipality may be enjoined from continuing such violation. in
any action for injunction brought pursuant hereto, any finding of the commissioner or his or her duly appointed
hearing officer shall be prima facie evidence of the fact(s) found therein.

2. Penalties may be sued for and recovered by the county in any court of competent jurisdiction or they may be
assessed by order of the commissioner pursuant to his or her authority under section 824.74 1. of this law.

{Added by L.L. No 9-1991, amended by LL No 16-1992)
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EXHIBIT “B”

Sec. 824.371. - Enforcement and penalties.

1. A violation of the provisions of Articles il to IX inclusive except for Article Viil of this chapter or of sections
824.381, 824.391 or 824.401 of Article X! of this chapter shall be an offense, and each such violation may be
punished by a fine not exceeding $1,000.00 or by imprisonment not exceeding 15 days, or by both such fine and
imprisonment. In lieu of, or in addition to, such fine or imprisonment, or both, each such violation shall be subject
to civil penalty not exceeding $1,000.00 for any one violation, to be recovered in an action or proceeding brought
by the County Attorney in the name of the county in a court of competent jurisdiction. Each day of a continuing
violation shall be subject to a separate fine, imprisonment or civil penalty.

2. In addition to the penalties prescribed in subsection 1. of this section, the County Attomey may maintain an

action or proceeding in the name of the county in a court of competent jurisdiction to compel compliance with or
restrain by injunction any violation of this chapter.

3. Where any violation of this chapter causes an expense to the county, such expense may, in the discretion of the

commissioner, be separately collected by a civil suit against the violator, brought by the County Attomey in the
name of the county in a court of competent jurisdiction.

4. The county shall annually publish in the area's largest daily newspaper a list of those significant industrial users
which were not in compliance with any pretreatment standards or requirements contained in this chapter at least
once during the previous 12 months. The notification shall also summarize any enforcement actions taken against
the user(s) during the same 12 months.

{LL No 12-1985 § 1, amended by L L No 7-1993)



