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In accordance with the requirements of Articie VI of the referenced instrument, please find enclosed two
(2) copies of the Thirty Ninth Quarterly Report and attachments covering the period from July 1, 2018 to
September 30, 2018. This is the fourth quarterly report for a quarterly period following Respondent’s compliance
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except as specified in the Flow Reduction Strategy. This Quarterly Report is therefore limited to the actions taken
to implement the Flow Reduction Strategy and Respondent’s further action to reduce Total Nitrogen discharged
at the Port Chester Wastewater Treatment Plant.

Should you require any additional information, please do not hesitate to contact me.
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ORDER ON CONSENT (NYSDEC CASE NO. CO 3-20080730-65)
QUARTERLY REPORT NO. 39 - JULY 1, 2018 te SEPTEMBER 30, 2018

The following is the Quarterly Report No. 39 of the County of Westchester (“the Respondent™)
as required under Article VI of the Consent Order, Case No. 3-20080730-65 (#2008 Order on
Consent”), which is being presented to the New York State Department of Environmental
Conservation (the “NYSDEC”). Quarterly Report No. 39 includes statements as to compliance
with the provisions of the 2008 Order on Consent from July 1, 2018 to September 30, 2018, the
Sourth quarterly period following Respondent’s compliance with the “Final/d WWTP
Aggregate 12MRA” and completion of all requirements of the Schedule of Compliance, except
as specified in the Flow Reduction Strategy. This Quarterly Report is limited to the actions
taken to implement the Flow Reduction Strategy and Respondent’s further action to reduce
Total Nitrogen discharged at the Port Chester Wastewater Treatment Plant.

Executive Summary

Respondent has continued the projects contemplated by the 2008 Order on Consent during the
reporting period not previously reported completed. These consist of the following:

Second Engineering Plan

On December 31, 2011 Respondent submitted the Second Engineering Plan to NYSDEC,
fulfilling the Respondent’s obligation under the 2008 Order on Consent to submit the plan by
December 31, 2011. The Second Engineering Plan, as modified by an Addendum, was approved
by NYSDEC on March 12, 2012. The Second Engineering Plan addresses the Phase II Nitrogen
Removal recommendations.

Second Engineering Plan-Port Chester WWTP RBC Upgrade Project

The Second Engineering Plan concluded that if additional nitrogen removal is necessary beyond
the removal achieved at New Rochelle, Mamaroneck and Blind Broock WWTPs, the
improvements at Port Chester WWTP was the most logical next step for a cost effective
treatment solution to meet the nitrogen removal objective. Irrespective of which nitrogen
removal is ultimately chosen, a Denitrification (DN) Biological Aerated Filter (BAF) will be an
element of all alternatives. The Train 8 pilot has demonstrated adequate nitrification; the RBC
upgrade will incorporate the denser media and alkalinity addition. Denitrification (DN)
Biological Aerated Filters (BAF) will be added.

On December 24, 2015 a Draft Respondent submitted the Evaluation of DN BAF Alternatives at
the Port Chester Wastewater Treatment Plant (“Report”) to NYSDEC on January 4, 2017. In a
letter dated September 12, 2017, NYSDEC approved the Port Chester DN BAF Report, stating that it
“considers the proposed upgrades to be acceptable.”

Phase ITII4 DN BAFs — Design of the denitrification BAFs is ongoing. The Prepurchase Documents
Jor the DN BAF Equipment and the UV Disinfection Equipment (both the prepurchase contractual




Archived File - May Not Be ADA Compliant

documents and the technical requirements ) have been completed and submitted to the County for
review.

The Phase IIA RBC Upgrade project, the upgrade of the next three (3) RBC trains construction
contract, was awarded to Jett Industries in September, 2016. On December 21, 2016 Respondent
issued a Notice to proceed letter to Jett Industries. Construction began by January 4, 2017 with a
contract completion date of March 29, 2018. Construction of the Phase IIA RBC Upgrade Project is
now complete and all three (3) RBC trains are back on line.

The Phase 1IB RBC Upgrade project, is the upgrade of the next three (3) RBC trains construction
contract, specifically Trains 1, 2 and 3. The project was put out to bid on 12/29/17. Six (6) bids
were received on 1/31/18. Jett Industries was the low bidder and the contract was awarded to
Jett Industries on 3/29/18. Respondent issued a Notice to Proceed letter to Jett Industries with
start date of 5/15/18 and contract completion date of 9/19/19. Submittals and mobilization are on-
going. Construction of the upgrade of Trains 1, 2, and 3 is ongoing and is on schedule to be completed
in accordance with the contract schedule.

SPDES Permits

On May 15, 2012 Respondent received a SPDES Permit Renewal Application for the Port
Chester WWTP. Respondent completed the sampling required in order to submit the Permit
Renewal Application. The current SPDES permit, effective April 1, 2008, expired March 31,
2013. The SPDES Permit Renewal Application submission deadline was October 2, 2012, and it
was submitted timely. The application was received by NYSDEC in Albany on October 1,
2012. Respondent received a letter from NYSDEC, dated October 2, 2012, on October 4, 2012
notifying Respondent the application was received timely and was sufficient, and therefore could
be handled using the State Administrative Procedures Act (SAPA) and Uniform Procedures
regulations that allow the permit to be continued in effect beyond its expiration date of March
31, 2013 while NYSDEC makes a final decision on the permit renewal application.

Flow Reduction Strategy

Flow Reduction data collection and evaluation of the data collected has been completed. The
Flow Reduction Strategy Plan was submitted timely to NYSDEC on September 28, 2012, as
required by the Consent Order, by October 1, 2012.

A meeting between NYSDEC and Respondent to discuss outstanding issues in the Flow
Monitoring Report was held on May 10, 2013. Resolution of the outstanding issues was agreed
to, and on June 13, 2013 Respondent submitted the final Flow Monitoring Report to NYSDEC.
In a letter dated June 25, 2013, NYSDEC approved the Flow Monitoring Report.

On January 7, 2014 Respondent emailed a memorandum to each municipality with a sanitary
sewage collection system tributary to one or more of its Long Island Sound wastewater treatment
plants reminding the municipality of its obligation under the Respondent’s “County Sewer Act”
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to limit inflow and infiltration by ongoing maintenance of its collection system and to report
annually to Respondent on its maintenance efforts. The memorandum explicitly referenced the
Long Island Sound Flow Monitoring Report.

On April 1, 2014 Respondent issued a written request to each of the twelve municipalities with a
sanitary sewage collection system tributary to one or more of Respondent’s Long Island Sound
wastewater treatment plants to comply with the schedule set forth in the Long Island Sound Flow
Monitoring Report and to attend meetings to discuss its plans to identify and reduce excess
inflow and infiltration in its collection system. Meetings have been held with all of the twelve
municipalities within the Respondent’s four Long Island Sound sewer districts and draft
Intermunicipal Agreements requiring actions to identify and reduce excess inflow and infiltration
consistent with the schedule set forth in the Long Island Sound Flow Monitoring Report have
been drafted and circulated. As was previously reported, a proposed Sewer System Evaluation
Study (SSES) Plan for the four municipalities within the New Rochelle Sewer District was
reviewed and commented upon by Respondent. That proposed SSES was finalized during the
third quarter of 2015.

During the third quarter of 2015, Respondent fully executed its IMA with each of the four
municipalities within the New Rochelle Sewer District to take action to identify and reduce
excess inflow and infiltration consistent with the schedule set forth in the Long Island Sound
Flow Monitoring Report following Respondent’s receipt of NYSDEC’s draft consent order
regarding the continued use of the two Overflow Retention Facility discharge outfalls within the
district.

During the third quarter of 2015 Respondent met repeatedly, and corresponded repeatedly, with
representatives of Harrison, Port Chester, Rye, Rye Brook, Scarsdale, White Plains, and the
Village of Mamaroneck (the “non-New Rochelle Sewer District municipalities”) to negotiate the
terms of a similar IMA.

On September 14, 2015 NYSDEC issued a Notice of Violation to Respondent contending
Respondent had failed to submit an Evaluation Program Development report as allegedly
required by the 2008 Order on Consent to be submitted by August 31, 2015. On September 22,
2015 Respondent submitted a written response to the Notice of Violation.

On April 18, 2017 each of the municipalities named as a defendant in Connecticut Fund for the
Environment, et. al., against Westchester County New York, et. al., (USDC 7:15-cv-06323-CS)
entered into various Stipulated Orders pursuant to which the municipalities agree to comply with
the flow requirements of the County Sewer Act and to undertake actions necessary to do so. As a
result, each municipality for which the County was seeking flow reduction actions under its Flow
Reduction Strategy is now subject to similar obligations under superior legal authority.

On July 24, 2017 Respondent, by letter to NYSDEC Regional Director, Region 3, set forth its
position that in view of the above reported developments in Connecticut Fund for the
Environment, et. al., against Westchester County New York, et. al., (USDC 7:15-cv-06323-CS),
Respondent’s obligations under the Flow Monitoring Strategy provisions of the 2008 Order on
Consent were moot in that they had been supplanted by the orders of the US District Court. By a
letter from its Office of General Counsel to Respondent, dated September 6, 2017, NYSDEC stated in
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part as follows: “The County has not completed the flow reduction requirements of the 2008 Order and
therefore the existing order will continue with the expectation that the conditions specified in the Order
regarding flow reduction will be met.”

On October 30, 2017 Respondent met with the NYSDEC Regional Director and other NYSDEC
representatives to further identify NYSDEC’s expectations regarding Respondent’s flow reduction
requirements. At that meeting NYSDEC indicated that, at this juncture, it expected Respondent to provide
information for three municipalities—Rye Brook, Scarsdale, and White Plains— because the others are
either subject to the ORF order or to direct enforcement actions by NYSDEC. NYSDEC further indicated
it expected to receive copies of the SSESs from these municipalities, with the requisite remediation plans.

Additional initiatives

Respondent undertook no additional initiatives during the reporting period in addition to those
previously reported to evaluate other technologies that might aid it in achieving the goals of the
Order on Consent.

Continuing and anticipated delays

Respondent has not experienced any continuing delays during the reporting period, but on July
26, 2017 Respondent submitted to NYSDEC a request for an extension from July 31, 2017 to
November 30, 2017 of the date by which it must “certify” to NYSDEC that the City of New
Rochelle, the Town of Mamaroneck, the Village of Pelham Manor and the Village of Larchmont
have completed the Sewer System Evaluation Studies (SSESs) and “provide to NYSDEC a copy
of the SSES results with a remediation plan and schedule pursuant to the stipulations or
agreements or orders between Respondent and each municipality.” NYSDEC, by letter to
Respondent, dated September 8, 2017, granted a three month extension for each of the original
dates in the Schedule of Compliance in the ORF Consent Order No. R3-20140918-139, and
provided a Consent Order Modification of that Consent Order to be signed by Respondent.

Final Compliance Date

The final 2008 Order on Consent Milestone Date occurred on August 1, 2017. Under
Milestone 26, the Order on Consent requires compliance with the Final/d WWTP Aggregate
12-Month Rolling Average (12-MRA) for Total Nitrogen (TN) of 1,768 1bs./day on August 1,
2017. As previously reported Respondent was in compliance with the limit on that date and
had been for some time.

On July 24, 2017 Respondent submitted a request by letter to NYSDEC Regional Director,
Region 3, to waive the provision in the Order on Consent that provides for a reset of the 12 MRA
for TN on August 1, 2017. In a letter dated September 6, 2017, NYSDEC Office of General
Counsel responded as follows:

“The department acknowledges that the upgrades the County has made to date has
resulted in compliance with the final total nitrogen (TN) waste load allocation
(WLA) as required by the Total Maximum Daily Load (TMDL) Analysis to



Archived File - May Not Be ADA Compliant

Achieve Water Quality Standards for Dissolved Oxygen in Long Island Sound,
December 2000, prior to the final compliance date established in the Order and
that the County continues to be in compliance with the 4 WWTP aggregate 12
MRA for TN. As such, the Department agrees with the County’s request and
does not see any need to reset the start date for the 12 month rolling average and
will simply incorporate the final limit into the SPDES permits for the 4 WWTPs
affected continuing with the existing rolling average calculation. The Order with
regard to these requirements has been satisfied.”

Article VL. A.
1.  Contractors and/or Consultants in addition to those previously reported.

No additional contracts were awarded or executed during the reporting period.

2. Project Description for Continuing Projects

During the reporting period, Respondent complied with Required Action 26 of Appendix A of
the 2008 Order on Consent, as modified by the Consent Order Modification, dated October 30,
2012, and the force majeure extension, to operate the Port Chester, Blind Brook, New Rochelle
and Mamaroneck WWTPs in compliance with the Aggregate 12 Month Rolling Average (12-
MRA) final limit of 1,781 Ibs./day of Total Nitrogen by the deadline date of August 1, 2017.
(See attached “Long Island Sound WWTPs — Effluent Total Nitrogen Results”.) By letter
dated April 21, 2015, Respondent informed NYSDEC that it had complied with Required Action
No. 23.

Scanned froma
Xerox Multifunction Pi

Second Engineering Plan

On December 31, 2011 Westchester County submitted the Second Engineering Plan to
NYSDEC, fulfilling the County’s obligation under the Order-on-Consent to submit the Plan by
December 31, 2011. The Second Engineering Plan addresses the Phase II Nitrogen Removal
recommendations. NYSDEC approved the Second Engineering Plan in a letter to Respondent,
dated March 12, 2012.

Port Chester WWTP RBC Upgrade Project

The initial recommended project of the Second Engineering Plan, to upgrade the Port Chester
WWTP Rotating Biological Contactors, is being undertaken in a two phased approach. Initially
the upgrade of a single train will be designed, constructed and pilot tested for one year to
determine the extent to which nitrification can be achieved. The Phase I — Single Train RBC
Upgrade design was completed and submitted to NYSDEC by December 31, 2012. The design
of the Phase II - Six Train RBC upgrade and 1 New Train was also completed by September 30,
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2013. The County received bids for the Phase I — Single Train RBC Upgrade on February 27,
2013. Six (6) bids were received. The low bidder was Yonkers Contracting, Inc. with a bid of
$2,577,000. Respondent awarded the contract to Yonkers Contracting, Inc., issued a Notice to
Proceed on May 13, 2013, set May 20, 2013 as the start date and set December 16, 2013 as the
Contract Completion date. A Pre-Construction Conference was held by Respondent and the
Contractor on April 18, 2013.

In October, 2013, Asbestos Containing Materials (ACM) was discovered in the RBC Unit 8
shafts and frames and on the tank walls. Further testing was done and a course of action was
developed based on the results. Mitigation of the ACM has been completed.

Completion of the contract work to upgrade the Port Chester WWTP Rotating Biological
Contactors was delayed by several months as a result of the discovery of Asbestos Containing
Materials (ACM) in the RBC Unit 8 shafts and frames and on the tank walls and the need for
mitigation. Performance testing of the RBC’s system began on August 27, 2014,

Project construction was completed. The Train # 8 pilot test began on January 4, 2015. The pilot
testing is now complete. The pilot testing ran through the end of April 2016 and successfully
demonstrated adequate nitrification in the RBCs. A Draft RBC Pilot Study Report was
submitted to the County on July 12, 2016. On July 27, 2016, Westchester County provided
review comments. The Final Report was submitted to Respondent on November 4, 2016.

The Second Engineering Plan concluded that if additional nitrogen removal is necessary beyond
the removal achieved at New Rochelle, Mamaroneck and Blind Brook WWTPs, the
improvements at Port Chester WWTP was the most logical next step for a cost effective
treatment solution to meet the nitrogen removal objective. Irrespective of which nitrogen
removal is ultimately chosen, a Denitrification (DN) Biological Aerated Filter (BAF) will be an
element of all alternatives. The Train 8 pilot has demonstrated adequate nitrification; the RBC
upgrade will incorporate the denser media and alkalinity addition. Irrespective of which nitrogen
removal is ultimately chosen, a Denitrification (DN) Biological Aerated Filter (BAF) will be an
element of all alternatives. Given the potential time constraints, the County requested the
preparation of an evaluation report of Denitrification (DN) Biological Aerated Filters (BAF)
options at the Port Chester WWTP.

On December 24, 2015 a Draft Evaluation of DN BAF Alternatives at the Port Chester
Wastewater Treatment Plant (“Report”) was submitted to the Respondent. Further comments
were transmitted to EC on January 13 and January 28, 2016, an updated report was submitted to
Respondent on May 27, 2016. Meetings were held on June 15 and July 27, 2016 with EC to
review and finalize the report. An updated final draft DN BAF Evaluation Report was submitted
to Westchester County on September 9, 2016. Westchester County transmitted comments on
October 4, 2016 and the report was resubmitted on October 7, 2016. Respondent approved the
Report on December 5, 2016 and submitted it to NYSDEC on January 4, 2017.(A copy of the
Cover letter, Evaluation of DN BAF Alternatives at the Port Chester Wastewater Treatment
Plant Report and appendices is attached.)
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In a letter dated September 12, 2017, NYSDEC approved the Port Chester DN BAF Report,
indicating that it “considers the proposed upgrades to be acceptable.”

letter.SPDES. NY0026
786.2017.09.12.Eval

Phase IIIA DN BAFs - Design of the denitrification BAFs is ongoing. The Prepurchase Documents
Jor the DN BAF Equipment and the UV Disinfection Equipment (both the prepurchase contractual
documents and the technical requirements ) have been completed and submitted to the County for
review.

The Phase IIA RBC Upgrade project, the upgrade of the next three (3) RBC trains, was
advertised for bid and bids were received on June 1, 2016. Four (4) bids were received. The
apparent low bidder was Jett Industries with a bid of $7,176,190. The Respondent awarded the
contract to Jett Industries in September, 2016. On December 21, 2016 Respondent issued a
Notice to Proceed letter to Jett Industries. Construction had begun by January 4, 2017 with a

contract completion date of March 29, 2018. Construction of the Phase IIA RBC Upgrade Project is
now complete and all three (3) RBC trains are back on line.

The Phase IIB RBC Upgrade project, is the upgrade of the next three (3) RBC trains construction
contract, specifically Trains 1, 2 and 3. The project was put out to bid on 12/29/17. Six (6) bids
were received on 1/31/18. Jett Industries was the low bidder and the contract was awarded to
Jett Industries on 3/29/18. Respondent issued a Notice to Proceed letter to Jett Industries with
start date of 5/15/18 and contract completion date of 9/19/19. Submirtals and mobilization are on-

going. Construction of the upgrade of Trains 1, 2, and 3 is ongoing and is on schedule to be completed
in accordance with the contract schedule.

As noted in its Evaluation Report, Respondent has committed to the design of facilities to
perform nitrification (upgraded RBCs), denitrification BAFs (DN BAFs) and an additional train
of RBC:s if required to get to the 600 pounds of Total Nitrogen removal. Because Respondent is
and has for some time been meeting the August 2017 TN TMDL limit, the construction of the
DN BAF facilities and the additional RBC train will proceed only if and when it is evident that
these facilities are required.

On May 15, 2012 Respondent received a SPDES Permit Renewal Application for the Port
Chester WWTP. The SPDES Permit Renewal Application submission deadline was October 2,
2012, and it was submitted timely.
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Final Compliance Date

As reported previously the final Consent Order Milestone Date of August 1, 2017 occurred.
Under Milestone 26, the Consent Order requires compliance with the Final/4 WWTP Aggregate
12-Month Rolling Average (12-MRA) for Total Nitrogen (TN) of 1,768 Ibs/day on August 1,
2017. Westchester County was then and is now in compliance with the limit and had been for
some time prior to August I, 2017,

On July 24, 2017 Respondent submitted a request to NYSDEC to waive the provision in the
Consent Order that provides for a reset of the 12 MRA for TN on August 1, 2017 and to be
relieved of further requirements under the 2008 Order on Consent for the flow monitoring
strategy and reiterated its desire to have the Technical Amendment to the 2000 Total Maximum
Daily Load (TMDL) for selective adoption of the System Wide Eutrophication Model (SWEM)
ratios for nitrogen trading between Zone 7 and Zone 8 approved.(Copy attached.)

Scanne_cl. ffoma
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In a letter dated September 6, 2017, NYSDEC (copy attached below) responded to the 12 MRA
request as follows:

“The department acknowledges that the upgrades the County has made to date has
resulted in compliance with the final total nitrogen (TN) waste load allocation
(WLA) as required by the Total Maximum Daily Load (TMDL) Analysis to
Achieve Water Quality Standards for Dissolved Oxygen in Long Island Sound,
December 2000, prior to the final compliance date established in the Order and
that the County continues to be in compliance with the 4 WWTP aggregate 12
MRA for TN. As such, the Department agrees with the County’s request and
does not see any need to reset the start date for the 12 month rolling average and
will stmply incorporate the final limit into the SPDES permits for the 4 WWTPs
affected continuing with the existing rolling average calculation. The Order with
regard to these requirements has been satisfied.”

Scanned_froma
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Flow Reduction Strategy

The Engineering Plan includes a Flow Reduction Strategy pursuant to the 2008 Consent Order
with an implementation schedule as follows:
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April 1, 2008 Respondent will acquire municipal access rights;
October 1, 2008 Respondent will begin the flow monitoring period; and October 1, 2012
Respondent will develop a “Flow Reduction Strategy Plan”.

Respondent previously reported timely receipt of permits from all of the eleven (11)
municipalities from which permits are needed to conduct the Sewage Flow Metering Program in
municipal collection systems: City of New Rochelle, City of Rye, City of White Plains,
Town/Village of Harrison, Town of Mamaroneck, Village of Scarsdale, Village of Mamaroneck,
Village of Rye Brook, Village of Port Chester, Village of Larchmont, and Village of Pelham
Manor. (No permit is required from North Castle to implement the program.)

On October 1, 2008 Respondent reported to NYSDEC timely commencement of the flow
monitoring program. The monitoring began April 1, 2009,

Flow data and rain data collection was previously reported as completed. Flow and rain data
collection ended March 31, 2011 with two years of data. All 82 flow monitors and the associated
telemetry systems and the 12 rain gages were removed from the collection systems. Evaluation
of the data collected was completed.

The Flow Reduction Strategy Plan (“Flow Monitoring Program Report™) was submitted to
NYSDEC on September 28, 2012, as required by the Consent Order, by October 1, 2012. The
“Flow Monitoring Program Report™ was posted on Respondent’s web site,

On December 12, 2012 Respondent met with NYSDEC to discuss the “Flow Monitoring
Program Report”. On December 27, 2012 Respondent submitted five documents to NYSDEC for
the purpose of modifying the submitted Report consistent with the discussion at the meeting on
December 12, 2012. In a letter dated January 31, 2013, NYSDEC rejected portions of those
submissions and requested that Respondent submit a revised implementation schedule. The
matter was discussed at the 16™ Quarterly meeting on February 20, 2013. On February 26, 2013
Respondent submitted a letter with enclosures, including a detailed justification for the
implementation schedule. By a letter dated March 1, 2013, NYSDEC notified Respondent that
NYSDEC had approved the “Flow Monitoring Program Report” and referencing the February
26, 2013 submission, but including statements referencing an implementation schedule
inconsistent with the schedule submitted on February 26, 2013. Subsequently, on March 28,
2013 Respondent submitted a letter to NYSDEC to clarify several matters addressed in the
approval letter.

A meeting between NYSDEC and Respondent to discuss outstanding issues in the Flow
Monitoring Report was held on May 10, 2013. Resolution of the outstanding issues was agreed
to, and on June 13, 2013 Respondent submitted the final revised Flow Monitoring Report to
NYSDEC. The Final Report is posted online at http://environment.westchestergov.com/bnr-

quarterly-reports In a letter dated June 25, 2013, NYSDEC approved the Flow Monitoring
Report.
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On January 7, 2014 Respondent emailed a memorandum to each municipality with a sanitary
sewage collection system tributary to one or more of its Long Island Sound wastewater treatment
plants reminding the municipality of its obligation under the Respondent’s “County Sewer Act”
to limit inflow and infiltration by ongoing maintenance of its collection system and to report
annually to Respondent on its maintenance efforts. The memoranda explicitly referred to the
Long Island Sound Flow Monitoring Report.

On April 1, 2014 Respondent issued a written request to each municipality with a sanitary
sewage collection system tributary to one or more of its Long Island Sound wastewater treatment
plants to comply with the schedule for set forth in the Long Island Sound Flow Monitoring
Report and to attend meetings to discuss its plans to identify and reduce excess inflow and
infiltration in its collection system would be scheduled.

Meetings have been held with all of the eleven municipalities within the Respondent’s four Long
Island Sound sewer districts and draft Intermunicipal Agreements requiring actions to identify
and reduce excess inflow and infiltration consistent with the schedule set forth in the Long Island
Sound Flow Monitoring Report have been drafted and circulated. As previously reported, a
proposed Sewer System Evaluation Study (SSES) Plan for the four municipalities within the
New Rochelle Sewer District was reviewed and commented upon by Respondent, and submitted
to NYSDEC on July 9, 2015. Respondent also finalized its IMA with each of the four
municipalities within the New Rochelle Sewer District to take action to identify and reduce
excess inflow and infiltration consistent with the schedule set forth in the Long Island Sound
Flow Monitoring Report following Respondent’s receipt of NYSDEC’s final draft consent order
regarding the continued use of the two Overflow Retention Facility discharge outfalls within the
district. That proposed SSES was finalized during the reporting period.

Also during the reporting period, Respondent fully executed its IMA with each of the four
municipalities within the New Rochelle Sewer District to take action to identify and reduce
excess inflow and infiltration consistent with the schedule set forth in the Long Island Sound
Flow Monitoring Report following Respondent’s receipt of NYSDEC’s draft consent order
regarding the continued use of the two Overflow Retention Facility discharge outfalls within the
district.

Thereafter Respondent met repeatedly, and corresponded repeatedly, with representatives of
Harrison, Port Chester, Rye, Rye Brook, Scarsdale, White Plains, and the Village of
Mamaroneck (the “non-New Rochelle Sewer District municipalities”) to negotiate the terms of a
similar IMA as follows:

Aupust 13, 2015 DEF met with representatives of Harrison, Port Chester, Rye, Rye Brook,
Scarsdale, White Plains, and the Village of Mamaroneck to discuss the terms of the draft IMA.
The municipalities had met previously and delivered a proposed revised draft IMA.

August 28, 2015 The County (Commissioner Lauro) responded by letter to the revised draft
IMA proposed by the non-New Rochelle SD LIS sewer districts municipalities.

10
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By the end of August 2015, the four New Rochelle Sewer District municipalities had passed
resolutions agreeing to the terms of the IMA which had been presented to, and discussed with,
the NYSDEC.

September 16, 2015 The County (including the Deputy County Executive) met with
representatives of all Non New Rochelle SD LIS municipalities (White Plains, Harrison, Port
Chester, Rye, Rye Brook, Scarsdale, and the Village of Mamaroneck) to discuss the proposed
IMA and the fact that NYSDEC had issued a Notice of Violation to the DEF. The municipalities
indicated they would meet on September 25, 2015 to finalize their response. The municipalities
requested that the County propose a meeting with NYSDEC, the County and the municipalities.

September 17, 2015 The County received correspondence from the Village of Scarsdale
wherein it stated that {(a) an LISWIC meeting is scheduled for September 25, 2015 at which time
the member communities intend to draft a single revised draft IMA; and (b) the County
legislators representing the LISWIC communities were invited to attend the meeting,

On September 14, 2015 NYSDEC issued a Notice of Violation to Respondent contending
Respondent had failed to submit an Evaluation Program Development report as allegedly
required by the 2008 Order on Consent to be submitted by August 31, 2015. On September 22,
2015 Respondent submitted a written response to the Notice of Violation.

October 2, 2015-the County receives correspondence from the Village of Rye Brook
Administrator with a revised draft IMA incorporating changes agreed to by five municipalities:
Rye Brook, Rye, Harrison, Scarsdale and White Plains.

November 4, 2015 — the County responds in writing to the five municipalities stating the

proposed changes that are acceptable and those that are not acceptable and enclosing a “final
IMA”.

November 12, 2015- the County receives an email from the Rye Brook Administrator briefly
describing objections to the IMA, stating the five municipalities plus other LISWIC members
would be meeting on November 13, 2015 to discuss the latest IMA, and requesting a meeting the
following week to discuss the IMA.

November 17. 2015 — the County and the five municipalities plus other LISWIC members meet
to discuss the IMA.

November 18, 2015 — the County distributes to the Rye Brook Administrator an IMA revised to
reflect those changes the County accepted at the 11/17/2015 meeting.

November 20, 2015 - the County transmits to the Village of Mamaroneck a draft IMA modified
to reflect the Village’s outstanding Consent Order with NYSDEC.

November 24, 2015 - the County notified the Municipalities of the NYSDEC Municipal Sewage
System Asset Management Pilot Program and requested a status update on SSES and CMOM
development. The municipalities had nothing to report at that time.

11



Archived File - May Not Be ADA Compliant

December 9-16, 2015 - the County received proposed CMOM programs from the four
municipalities in the New Rochelle Sewer District indicating the four municipalities had
commenced CMOM programs.

December 21, 2015- the Village of Mamaroneck Board of Trustees authorized its Village
Manager to enter into the IMA with the County. On December 1, 2016 the IMA between
Respondent and the Village of Mamaroneck became effective.

DXF.VEE of
Mamaroneck I8 Fully

December 22. 2015- the County transmitted detailed comments on the proposed CMOM
program to each of the four municipalities in the New Rochelle Sewer District.

December 31, 2015 - the County transmits to the Village of Port Chester a draft IMA modified
to reflect the Village's outstanding Consent Order with NYSDEC. On December 13, 2016 the
IMA between Respondent and the Village of Port Chester became effective.

3

.pdf

January 19, 2016 Village of Port Chester Board of Trustees approves the IMA with Respondent.

January 22. 2016 Respondent receives revised CMOM programs from Village of Pelham Manor,
Village of Larchmont, City of New Rochelle and Town of Mamaroneck.

February 5. 2016 Respondent transmits revised Draft IMA to the City of White Plains.

February 16, 2016 Respondent receives letter from Village of Rye Brook regarding proposed
IMA and Village SSES efforts.

March 11, 2016 Respondent receives letter from Town/Village of Scarsdale regarding the
proposed IMA and Town/Village sewer rehabilitation efforts.

May 15, 2016 Respondent’s attorney met with NYSDEC attorneys and six attorneys representing
the municipalities that have not yet signed IMAs with the Respondent to discuss possible
modifications to the Long Island Sound Flow Monitoring Report.

June 29. 2016 the Second Quarterly Status Report (copy attached) in Connecticut Fund for the
Environment, et. al., against Westchester County New York, et. al., (USDC 7:15-cv-06323-CS)
was submitted and reports progress in the consideration of a “Cooperative Regional Resolution”
including that *“...the municipal defendants are comparing the scopes of work of their individual

12
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Sewer System Evaluation Studies (“SSES”) which are in various stages of implementation by the
individual municipal defendants...”.

Scanned from
RK2883001. pdf

August 21. 2016 The Town of Mamaroneck, City of New Rochelle, and Villages of Pelham
Manor and Larchmont, having formed a Consortium (“Consortium”) to complete a Sewer
System Evaluation Survey (SSES) study, in accordance with their separate Intermunicipal
Agreements (IMA) with Respondent, entered into a contract with GHD to perform the SSES in
each municipality and Dolph Rotfeld Engineers to supervise that work for the Consortium.
Attached are copies of the municipalities’ contract with GHD, SSES Schedule and quarterly
reports through the first quarter of 2017 (24 out of 29 weeks scheduled).

GHDexecuted  schedule for the DRE Quartet
contract, pdf SSES under the RFP.| Progress Report 12-3

A

FW Quartet SSES - DRE Progress Report through Week 22.msg

July 7. 2017 Respondent notified the Consortium that they had each failed to comply with the
requirement of their IMA that provides that each “Municipality will complete its SSES and
provide a copy of the SSES results with a remediation plan and schedule to WCDEF and
NYSDEC on or before June 30, 2017.” DEF also reminded the municipalities that they were
each required to submit an “approvable construction schedule” based upon the SSES Report by
August 31, 2017.

July 20, 2017 at a meeting between Respondent and the Consortium the difficulties experienced
by the Consortium in meeting the IMA schedule were discussed.

July 21, 2017 the Consortium submitted their quarterly report and request for an extension of
time an extension until October 31, 2017 for the completion of the final SSES report and
construction schedule.

A

QUARTERLY REPORT
AND REQUESTFOR E

July 27, 2017 Respondent requests an extension of time to file the Consortium’s SSES reports
and approvable construction schedule under the ORF Consent Order (ORDER ON CONSENT,
NYSDEC CASE NO. R3-20140918-139), to November 30, 2017to allow time for the County to
review the report before submitting it to the NYSDEC. (Copy attached.)

13
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"X

Scanned froma
Xerox Muttifunction P:

September 8. 2017 NYSDEC, by letter to Respondent, granted a three month extension for each
of the original dates in the Schedule of Compliance in the ORF Consent Order No. R3-
20140918-139 (ORF Consent Order), and provided a Consent Order Modification of that
Consent Order to be signed by Respondent. (Copy attached.)

Scanned froma
Xerox Multifunction P:

October 23, 2017 the Consortium notified Respondent by email that they would file their SSES
Report with Respondent and NYSDEC by October 31, 2017 and they did so.

4]

RE Intermunicipal
Agreements 2015 - S

December 15, 2017, by letter to Respondent (copy attached) NYSDEC acknowledged receipt of
the SSES Report submitted by the Consortium, asked a serious of questions, and directed that the
requested information be submitted with 30 days. Respondent forwarded this letter to the four
municipalities and requested they respond within the requested time.

Scanned froma
Xerox Multifunction P

January 15, 2018, by letter to Respondent (copy attached) the engineering consultant for the
Consortium (GHD) responded to the NYSDEC’s questions.

Funicello-01-15-18-]

JL-DEC responses am

February 8, 2018, by letter to Respondent (copy attached) NYSDEC disapproved the proposed
construction schedule submitted by the Consortium, and directed that each municipality, within
15 days from receipt of its letter, describe the projects it would undertake between December
2018 and December 2019 and describe “plans for addressing the other findings listed in the SSES™ .
Letter, SPDES. NY002

6607.2018-02-08.CO

February 23, 2018, by letter to Respondent (copy attached}) GHD responded to the NYSDEC’s
February 8, 2018 demand.

14



Archived File - May Not Be ADA Compliant

Funicefio-02-23-18-]
JL-DEC responses-co!
March 27, 2018, by email to Respondent (copy attached) NYSDEC disapproved the
Consortium’s description of “plans for addressing the other findings listed in the SSES” in
GHD’s February 23, 2018 letter.

=

RE Consomam SSES - Lottt irsfaorvie 19 Mew York Satk Depatiment of Consetvation's comments of &2-08- I mig
April 4, 2018, by email, the Consortium notified Respondent that GHD had “spoken with Meena
George at DEC and clarified what is needed regarding the approvable construction schedule.”

June 28, 2018, NYSDEC and Respondent modified the ORF Consent Order to extend the
completion date to August 31, 2020. (Copy attached.)

R3-20140918-139.W

estchester.County.O

December 28, 2017, the Village of Port Chester submitted to Respondent its quarterly report pursuant to
its IMA with Respondent. (Copy attached.)

Scanned froma
Xerox Multifunction Pi

March 19, 2018, Plaintiffs request a 30 day extension from the Court to file the next Quarterly
Status Report from March 30, 2018 to April 30, 2018 (copy attached) in Connecticut Fund for
the Environment, et. al., against Westchester County New York, et. al., (USDC 7:15-cv-06323-
CS) was filed with the Court.

2018.03.19
Extension Request. pt

April 4. 2018. Respondent by email submitted the City of White Plains SSES Remediation
Report and Construction Schedule (copies attached).

!

White Plains SSES WP SSES
Remediation Report v Construction Plan. pdt

June 29, 2018 Plaintiffs submit Quarterly Status Report to the Court (copy attached) in
Connecticut Fund for the Environment, et. al., against Westchester County New York, et. al.,
(USDC 7:15-cv-06323-CS) was filed with the Court.

2018.06.29
Quarterly Report. pdf

15
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July 30, 2018, Respondent sent a letter to the Village of Rye Brook (copy attached) demanding
compliance with Respondent’s County Sewer Act flow limits.
2018.07.30 Cover 2018.07.30 Letter re
Letter - Rye Brook. pc SSES - Rye Brook. pdf
September 11, 2018 Respondent submits Village of Rye Brook proposal in response to its demand to
NYSDEC for review.
—] Vilage of Rye Brook
FW Village of Rye Brook SSES.msg v. Save the Sound.pc

September 7, 2018 Plaintiffs settle their claim against the City of White Plains (copy attached) in
Connecticut Fund for the Environment, et. al., against Westchester County New York, et. al., (USDC
7:15-cv-06323-CS)

2018.09.07 Filed
Proposed Consent De
September 30, 2018 Plaintiffs’ Quarterly Status Report (copy attached) in Connecticut Fund for
the Environment, et. al., against Westchester County New York, et. al., (USDC 7:15-cv-66323-
CS) was filed with the Court.

2018.09.30
Quarterly Report. pdf

The Consortium previously has requested Westchester County’s assistance in evaluating
opportunities and alternatives for economically addressing anticipated renewal and replacement
requirements for the sanitary sewer system. In October 2016, Respondent selected

Arcadis, to conduct Phase 1 of a “Consortium Sewer District Feasibility Study”. This study was
to evaluate opportunities and alternatives for economically addressing anticipated renewal and
replacement requirements for the sanitary sewer system in each municipality. Respondent
executed an IMA with each municipality under which the costs for Phase 1 was divided between
Respondent and the four municipalities. A status update meeting with the consultant and the four
municipalities was held on April 24, 2017. The Phase 1 Report has been completed. Scope of
work for Phase 2 is being prepared by Respondent.

On December 21, 2016 Respondent met with representatives of the five municipalities in Long
Island Sound sewer districts other than the New Rochelle district. It was informally agreed that
the parties would share information derived from the Respondent’s previous SSES work in the
municipalities and the municipalities would report the status of the work each has performed to
evaluate the condition of its sanitary sewage collection system.

April 18, 2017 each of the municipalities named as a defendant in Connecticut Fund for the
Environment, et. al., against Westchester County New York, et. al., (USDC 7:15-¢cv-06323-CS)
entered into various Stipulated Orders pursuant to which the municipalities agree to comply with
the flow requirements of the County Sewer Act and to undertake actions necessary to do so.

16
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As a result, each municipality for which the County was seeking flow reduction actions under its
Flow Reduction Strategy is now subject to similar obligations under superior legal authority. On
May 23, 2017 NYSDEC entered into a Consent Order with the City of Rye. On January 9, 2018
NYSDEC entered into an Order on Consent with the Town/Village of Harrison.

January 9. 2018, NYSDEC issued a Notice of Violation to the City of Rye (copy attached) for
failure to complete the SSES as required by City’s Consent Order (Case # R3-20150623-62).

letter. SPDES. NYD026

719-2018.01.09.CO.

April 3, 2018, NYSDEC issued a Notice of Violation to the Town/Village of Harrison (copy
attached) for failure to complete the SSES as required by Town/Village’s Consent Order.

3874_001. pdf

On July 24, 2017 Respondent, by letter to NYSDEC Regional Director, Region 3,(attached
above) set forth its position that in view of the above reported developments in Connecticut Fund
for the Environment, et. al., against Westchester County New York, et. al., (USDC 7:15-cv-
06323-CS), Respondent’s obligations under the Flow Monitoring Strategy provisions of the 2008
Order on Consent were moot in that they had been supplanted by the orders of the US District
Court.

By a letter from its Office of General Counsel to Respondent, dated September 6, 2017 (attached
above), NYSDEC stated in part as follows: “The County has not completed the flow reduction
requirements of the 2008 Order and therefore the existing order will continue with the
expectation that the conditions specified in the Order regarding flow reduction will be met.”

On October 30, 2017 Respondent met with the NYSDEC Regional Director and other NYSDEC
representatives to further identify NYSDEC’s expectations regarding Respondent’s flow
reduction strategy requirements. At that meeting NYSDEC indicated that, at this juncture, it
expected Respondent to provide information for three municipalities—Rye Brook, Scarsdale,
and White Plains— because the others are either subject to the ORF Consent Order or to direct
enforcement actions by NYSDEC. NYSDEC further indicated it expected to receive copies of
the SSESs from these municipalities, with the requisite remediation plans.

January 6, 2018, by letter to NYSDEC Respondent submitted the SSES reports contained on
CDs, submitted by the 5 municipalities located within or partially within one or more of the
Respondents sewer districts tributary to a POTW discharging to Long Island Sound that have
not entered into an IMA with Respondent that had been submitted by those municipalities
pursuant court order to the plaintiffs in Connecticut Fund for the Environment, et. al., against
Westchester County New York, et. al., (USDC 7:15-cv-06323-CS).

17
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3. Anticipated Work in the Next Quarter

Respondent under took no additional initiatives during the reporting period in addition to those
previously reported to evaluate other technologies that might aid it in achieving the goals of the
Order on Consent.

Respondent will perform the program described in 2008 Order on Consent, ORF Consent Order,
as modified, in accordance with its implementation schedule, as modified by agreement as
described below and its discussions with NYSDEC on October 30, 2017described above.

4. Continuing and Anticipated Delays

Respondent has not experienced any continuing delays during the reporting period except as here
described. As previously reported, on July 26, 2017 Respondent submitted to NYSDEC a request for
an extension from July 31, 2017 to November 30, 2017 of the date by which it must *certify” to
NYSDEC that the Consortium (City of New Rochelle, Town of Mamaroneck, Village of Pelham Manor
and Village of Larchmont) have completed the Sewer System Evaluation Studies (SSESs) and “provide to
NYSDEC a copy of the SSES results with a remediation plan and schedule pursuant to the stipulations or
agreements or orders between Respondent and each municipality. (A copy of the request is attached
above.)

On September 8, 2017 NYSDEC, by letter to Respondent, granted a three month extension for
each of the original dates in the Schedule of Compliance in the ORF Consent Order No. R3-
20140918-139, and provided a Consent Order Modification of that Consent Order to be signed
by Respondent. (Copy attached above.)

On October 23, 2017 the four municipalities notified Respondent by email that they would file their SSES
Report with Respondent and NYSDEC by Oclober 31, 2017 and did so on that date.

5. Project Management

Project management has not changed during the reporting period.

18



LONG ISLAND SOUND WWTPS EFFLUENT TOTAL NITROGEN RESULTS Order on Consent Limits

Report Date 10/18/18 113015 - BHM7M + NR - 1,418 lb/d

1/30115 - 811117 BB + PC - 1,650 Ib/d
8MMT -BB+MAMA+NR+PC 1768 + 13 NC - 1781

Note: 12MRA reset begins January 30, 2015

Col # 1 2 . 12 13 14
Mam | Coun nsen Consent
Month Mon M Oﬂ_wé | N ..__%m._% z..__."......q.ﬁ_« Order
Avg . ; A 12 MRA
et |
_ Oct'16 | 159 170 8 1,372
3 Nov16 | 163 324 8 1,359
m Dec'6 | 208 | 205 8 1,348
5 Jan*17 295 246 1,352
© Feb'17 | 208 | 235 1,330
< A
la Mar '§7 196 198 1,323
I Apri7 | 238 306 1,355
@ May'17 | 191 261 1,357
S Jun 17 128 | 184 1,355
> Jul 17 139 164 1,351
= Aug'17 152 163 1,345
o Sep 17 161 198 1,357
T Oct17 | 225 | 184 1,374
2 Nov'17 | 198 | 173 1,355
2 Dec'17 | 166 | 162 1,349
o Jan"18 153 136 1,322
< Feb"8 | 357 251 1,358
Mar 18 226 214 1,366
Apr'18 356 196 1,369
May '18 189 186 1,369
Jun*18 161 155 1,353
Jul*18 21108 186 1,357
Aug '18 272 205 1,379
Sep'18 | 507 231 1,429
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George Latimer
County Executive

Office of the Caunty Attorney

John M, Notna
County Attornoy

July 30, 2018

Chastopher Bradbury, Administrator
Village of Rye Brook Offices

938 King Street

Rye Brook, NY 10573

Via first class mail

Re:  Excess Inflow and Infiltration in Violation of the Westchester County Sewer Act

Dear Administrator Cohn:

As discussed in the enclosed letter from the Westchester County Department of Environmental
Facilides, the Village of Rye Brook, as a tributary to the Blind Brook Sewer District, is required to comply
with the provisions of the Westchester County Environmental Facilities Sewer Act, Chapter 824 of the Laws

of Westchester County (“County Sewer Act”), including, but not limited to, the flow limitations contained in
said Act.

Durng the course of the County’s Consent Order with the New York State Department of
Environmental Conservation (“NYSDEC”), the County has diligently and regularly attempted to seek
municipal cooperatdon to reduce the excess inflow and infiltradon identified by the Flow Report. However,
during this time, the Village of Rye Brook has not entered into an IMA with the County to remediate the
excess inflow and infiltration in its system. As a result, the County’s consent order with NYSDEC temains
open, and the lawsuit brought by Connecticut Fund for the Environment/Save the Sound continues as well.

While the Village of Rye Brook has separately begun doing investgatve and rehabilitatve wotk, a
review of the Village’s SSES by the County and NYSDEC has identified deficicncies in the study, which are
detailed in the enclosed letter and its attachment. As such, further work is needed for the Village to complete
its investigadon and satisfy the flow-reduction strategy requirements of the County’s Order with NYSDEC.

In order to bring this matter to a final and amicable resolution, and to protect the County’s treatment
plants, the County is offering a final opportunity for the Village of Rye Brook to cooperatively resolve this
matter. Enclosed herewith is a draft of a Notice of Violation under the County Sewer Act. If this matter has
not been resolved by August 31, 2018, a formal Notice of Violation will be served on the Village of Rye
Brook, and the matter will proceed to an administrative hearing. Please note that under the County Sewer
Act, viclations are punishable by fines of up to $25,000 per day for each violadon; for excess inflow and

infiltration, penalties may reach $200,000 per day.

Michaelinn Office Building

148 Martine Avenue, 6 Floor

White Plains, New York 10601 Telephone: (914)995-2660 Website: westchestergoy.com
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It is the County’s hope and cxpectation that this can be resolved in an expeditious and amicable
manner. | can be reached at (914) 995-2893, if the Village wishes to discuss this matter.

Very truly yours,

Justin R. Adin
Associate County Attorney

JRA/nn

Cc:  Edward Beane, Esq.
Keane & Beane P.C.
445 Hamilton Avenue
Suite 1500

VWhite Plains, NY 10601
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George Latimer
County Exccutive

Department of Environmental Facilities

Vinceat F. Kopicki, P.E.
Commissioncr

July 30, 2018

Christopher Bradbury, Village Administrator
Village of Rye Brook Offices

938 King Street

Rye Brook, NY 10573

Via first class mail

Re: Village of Rye Brook Sanitary Sewer Evaluation Study (“SSES™)
Dear Administrator Bradbury:

As you are aware, the Viliage of Rye Brook, as a tributary 10 the Blind Brook Sewer District, is
required to comply with the provisions of the Westchester County Environmental Facilities Sewer Act,
Chapter 824 of the Laws of Westchester County (“County Sewer Act"), including, but not limited to, the
flow limitations contained in said Act.

Pursuant to a consent order between the County and the New York State Department of
Environmental Conservation (“NYSDEC"), the County conducted flow monitoring which resulted in the
September 2012 Long Island Sound Sanitary Sewer Districts Flow Monitoring Program Report, which was
revised in June 2013 (“the Flow Report”). The Flow Report found that the City of Rye violated the flow
limitations of the County Sewer Act approximately thirty percent (30%) of days during the two years of
flow monitoring.

Since the completion of the Flow Report, the County has diligently and regularly attempted to seek
municipal cooperalion to reduce the excess inflow and infiliration identified by the Fiow Report. Several
municipalities have entered into IMAs with the County, which provide for identification and remediation of
sources of inflow and infiliration, in order to comply with the County Sewer Act; others have not. As a
result, the County’s consent order with NYSDEC remains open, and the lawsuit brought by Connecticut
Fund for the Environment/Save the Sound continues as well.

While the Village of Rye Brook has not signed an IMA with the County, a copy of the Village's
SSES was shared with the County; the County has subsequently shared the SSES with NYSDEC. The
County and NYSDEC have reviewed the SSES, and have noted that there are deficiencies in that study.
Primarily, the County and NYSDEC concur that the SSES is incomplete in that only 30% of the Village
was monitored instead of the entire Village. Dolph Rotfeld Engineering (“DRE") utilized conclusions of
the previous SSES studies done in 1980 and 1994 to zero in on the particular neighborhoods chosen. By
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neglecling to study the other 70% of the Village, it cannot be known if these areas have developed
additional problems subsequent to the previous SSES reports.

Utilizing 38 year old and 24 year old studies is not enough justification to warrant exciuding the
other areas of the Village. Flow monitoring of these other areas would have been useful and provided a
complete picture of the overall condition of the Village sewer system, particularly as the County believes
that the methodologies utilized by DRE in the portion studied were sound. It was not the purpose of the
County's flow study in 2009 and 20}0 to narrow down problem areas within the Village—the only purpose
of the County study was to get an overall flow ratec from each municipality. It is part of the Village’s
obligation to determine where problem areas exist within the Village, to determine where repairs and
remediation are required.

NYSDEC has aiso identified a number of additional items that it belicves should be considered and
addresses in a complele SSES. Those items are enclosed herewith.

Sincerely,

_6( icent F. Kopicki, P.E
Commissioner,

Depantment of Environmental Facilities

Division of Solid Waste e
Wastewater Trentment @ KEDULE
Water Agency

270 North Ave., New Rochelle. N. Y. 10801  Telephone: (914) 813-6400 Fux: (91.4) 813-5460 Website: westchestergov.com
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Funicello, Robert

From: Adin, Justin

Sent: Wednesday, October 31, 2018 2:05 PM
To: Funicello, Robert

Subject: FW: Village of Rye Brook SSES
Attachments: Village of Rye Brook v. Save the Sound.pdf

From: Adin, Justin

Sent: Tuesday, September 11, 2018 2:23 PM

To: Welsch, Ashley R (DEC) (Ashley.Welsch@dec.ny.gov)
Cc: Kopicki, Vincent; Funicello, Robert

Subject: Village of Rye Brook SSES

Ashley —

Attached is a letter on behalf of the Village of Rye Brook, with a proposal to address the deficiencies identifted in its
SSES. This has been reviewed by County DEF, and the County believes that it would satsfactorily address the
issues raised by DEF and DEC with respect to Rye Brook’s study.

Please have DEC review and let us know if DEC agrees that this would resolve the issue.

Thank you
Justin

Justin R. Adin

Associate County Attorney

Westchester County Department of Law
148 Martine Ave, 6th Floor

White Plains, NY 10601

Phone: (914) 995-2893

Fax:  (914) 995-4581

jra3@westchestergov.com

Confidentiality Note: This e-mail and any attachment to it, contains privileged and confidential information intended only for the
use of the individual or entity named on the e-mail. If the reader of this e-mail is not the intended recipient, or the employee or
agent responsible for delivering it to the intended recipient, you are hereby notified that reading it is strictly prohibited. I you have
received this e-mail in error, please immediately return it to the sender and delete it from your system. Thank you.
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KEANERBEANE:: e e

ATTORNEYS AT LAW White Plains, NY 10601
Phone 914.946.4777

Fax 914.946.6868

B Mid-Hudson Office
200 Westage Business Center
Fishkill, NY 12524
Phone 845.896.0120

August 29, 2018

EDAARD F. BEANE
Senior Counsel
ebeane(@kblaw.com

VIA EMAIL jra@westchestergov.com

& FIRST CLASS MAIL

Justin Adin, Esq.

Assistant County Attorney
County of Westchester

148 Martine Avenue

6th Floor

White Plains, New Yotk 10601

Re:  Village of Rye Brook v. Save the Sound

Dear Justin;

Pursuant to our telephone conversation with County Attorney John Nonna, Esq., my
partner Nicholas Ward-Willis and me, annexed hereto is the Second Stipulated Otder
between The Viilage of Rye Brook and Save the Sound, So-Ordered by U.S. District
Court Judge Cathy Seibel, 5.D.N.Y. which reflects our Agreement concerning Rye
Brook’s SSES and the additional inspections and remediation it will pecform. The
derivation of this Stipulation is as follows:

Based on the NYSDOT local highway inventory list, Rye Brook includes 28.5 center
lane miles of public roadways in which its sanitary sewer system is located. The
Village already has completed approximately 9.5 miles of televising, smoke testing
and manhole inspection of its sanitary sewer system.

1. The Village will perform additional smoke testing
and manhole inspections of approximately 15.5
miles of public infrastructure to be completed on
or before December 31, 2018.

2. The Village will perform cleaning and televising
work (CCTV) of approximately 15.5 additional
miles of public infrastructure by February 15,
2019.

3. The Village will provide to STS, with a copy to
the County, a work plan identifying the projects

1313/142/644170v1 8/29/18
WWW.KBLAW.COM



Archived File - May Not Be ADA Compliant

KEANEESBEANE:--.

ATTORNEYS AT LAW

Justin Adin, Esq.
August 29, 2018
Page 2

derived from the smoke testing and manhole
inspections on or before March 31, 2019.

4. The Village will provide to STS, with a copy to
the County, a work plan identifying the projects
derived from the additional CCTV wotk on or
before May 15, 2019.

5. Throughout this process, the Village will provide
copies of its inspection reports of these additional
investigations to STS and the County.

6. STS has agreed that the Village will not be
required to modify its current SSES. Instead, the
Village will provide it with the work plans
identifying the projects as set forth above.

7. As part of this settlement, the Village excluded
the following neighbothoods from the additional
camera inspection, smoke testing and manhole
digital inspections, which total approximately 3.5
miles:

Hidden Falls - .53 miles
Red Roof Farm - .48 miles
Deer Run - .089 miles
Candy Lane - .096 miles
Belle Fair — 2.35 miles

8. The Village determined and STS concurred that
the above listed areas need not be included due to
the nature of the materials used to construct both
the manholes and sanitary sewer pipes. The
manholes in all five excluded areas arc solid three-
cast concrete structures with no joints (and which
will be inspected). The manholes the Village
identified previously have been of concern to the

1313/142/64¢170vI 8/29/18
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KEANERBEANE-..

ATTORNEYS AT LAW

Justin Adin, Esq.
August 29, 2018
Page 3

Village in that they are constructed of block and
concrete, which had a mortar joint in between.
These non-solid manhole structures have joints
and therefore more areas for water to penetrate
into the manholes. The solid concrete
construction referenced above does not have
mortared joints and therefore there is significantly
less room for water infiltration.

9. Additionally, sewer pipes in the five excluded
neighborhoods are constructed of PVC material,
not clay, asbestos or ductile iron, which matetials
are present in the non-excluded neighborhoods.
The PVC pipes have pushed in joints with rubber
gaskets as opposed to joints installed by labor.
Industry standards recognize that the PVC pipes
are more resistant to the elements and hold up
better, especially as they are not susceptible to
movement.  Additionally, the plastic piping
comes in 21 foot lengths as opposed to the clay,
asbestos or ductile iron pipes which typically
come in three to five foot lengths and therefore
have more joints.

Bascd on these factors, the Village and STS agreed that the manholes and sewer pipes
in the excluded areas do not warrant televising, smoke testing or manhole inspections
and the Village’s monetary resources would be better spent studying the remaining
approximately 15.5 miles of public infrastructure as explained above.

We also note that the Village almost has completed the remediation work identified
in its August 2017 SSES report. It also almost has completed the additional CCTV
work in the four regions already inspected. The Village anticipates that as a result of
the additional televising manhole inspection and smoke testing, it will identify
approximately $300,000.00 remediation work.

The cost of the smoke testing the remaining 15.5 miles of its infrastructure is
approximately $50,000.00; the additional manhole inspections is approximately
$60,000.00 and the additional CCTV and cleaning is approximately $261,500.00, for a
total additonal cost of $371,000.00.

1313/142/64417001 8/29/18
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KEANERBEANE:-c.

ATTORNEYS AT LAW

Justin Adin, Esq.
August 29, 2018
Page 4

After you have reviewed this material, if you have any questions, please do not
hesitate to call.

Very truly yours,

y V4 P
f{\m&& "_7( (D .
Edward F. Beane Alena

Senior Counsel
EFB/sj

cc:  John Nonna, Esq. (via email jnonna@westchestergov.com)

1313/142/644 17001 8/29/18
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UNITED STATES DISTRICT COURT

SOUTHERN DISTRICT OF NEW YORK

X

CONNECTICUT FUND FOR THE :  Case No. 7:15-cv-06323-CS
ENVIRONMENT, INC,, d/b/a SAVE THE

SOUND; SOUNDKEEPER, INC,; and

ATLANTIC CLAM FARMS of

CONNECTICUT, INC.

Plaintiffs,
v.

WESTCHESTER COUNTY, NEW YORK;
TOWN/VILLAGE OF HARRISON; VILLAGE
OF LARCHMONT; TOWN OF
MAMARONECK; VILLAGE OF
MAMARONECK; CITY OF NEW
ROCHELLE; VILLAGE OF PELHAM
MANOR; VILLAGE OF PORT CHESTER;
CITY OF RYE; VILLAGE OF RYE BROOK;
VILLAGE OF SCARSDALE; and CITY OF
WHITE PLAINS,

Defendants.
e o) X

ECOND STIP TED ORDER WITH RESPECT
TO DEFENDANT RYE BROQK

WHEREAS, Plaintiffs and Defendant Village of Rye Brook (“Rye Brook” ot
“Village”) agreed to the entry of a Stipulated Order which was entered by this Court on
April 18, 2017; and,

WHEREAS, a dispute has arisen between Phintiffs and Rye Brook concerning the
requirements of the Stipulated Order and Rye Brook’s compliance with its terms; and,

WHERERAS, the Plaintiffs and Rye Brook have been attempting in good faith to

achieve a resolution of this dispute; and,
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WHEREAS, Plaintiffs and Rye Brook agtee that additional time is requited for Rye
Brook to complete the requirements of the Stipulated Order entered on April 18, 2017; and,

WHEREAS, in addition to the work proposed in the Village’s SSES Remediation
Report dated January 22, 2018, Rye Brook has proposed to petform manhole inspections,
smoke testing and Closed Circuit Television (CCTV) inspections of an additional 15.5 miles
of sewer pipe (apptoximately), constituting all remaining portions of the Village’s public
sanitary sewer lines except for 0.53 miles of pipe in the Hidden Falls neighborhood, 0.48
miles of pipe on Red Roof Drive, 0.089 miles of pipe on Deer Run, 0.096 miles of pipe on
Candy Lane, and 2.35 miles of pipe in the BelleFait neighbothood (“the Excluded Areas™);
and,

WHEREAS, the Village’s proposal is acceptable to Plaintiffs, and,

WHEREAS, the Plaintiffs and Rye Brook consent to the continued placement of this
action on the suspended settlement calendar as to Rye Brook based on Rye Brook’s
anticipated compliance with the deadlines and obligations contained in this Second
Stipulated Order; and

WHEREAS, the Plaintiffs and Rye Brook anticipate that upon Rye Brook’s timely
completion of the obligations contained in this Second Stipulated Otder, the parties will
entet into negotiations for a complete resolution of this action as against Rye Brook;

NOW THEREFORE, it is stipulated and agreed as follows:

1. The Stpulated Order issued on Apsil 18, 2017 is incorporated herein by

reference,

1313M8/643319v2 822018



25 The Village shall complete smoke testing and manhole inspections of all public

sanitaty sewer lines, except for the Excluded Areas identified above, by December 31, 2018,

3. The Village shall perform cleaning and CCTV inspections of all public sanitary
sewer lines, except for the Bxcluded Areas, by February 15, 2019.

4, The Village shall prepare and provide Plaintiffs with a Work Plan identifying
remediation projects resulting from the additional manhole inspection and smoke testing by
March 31, 2019,

5. The Village shall prepare and provide Plaintiffs with a Wotk Plan identifying
remediation projects resulting from the additional CCTV inspection by May 15, 2019,

6. The Village shall not be requited to modify or supplement its September 20, 2017
SSES Engineeting Repott or its January 22, 2018 Remediation Report, but the Village shall
prepate and ptovide Plaintiffs with Work Plans identifying the remediation projects to be
petformed resulting from the additional manhole inspection, smoke testing and CCTV
inspection.

7. The Parties shall continue to report to this Court on Rye Brook’s progress
towards completing the obligations identified above through quarterly status reports.

8. In the quartetly status report due June 30, 2019, following Rye Brook’s timely
completion of the obligations specified above, Rye Brook and Plaintiffs shall jointly propose a
further schedule to this Court for resolution of this action as against Rye Brook and shall jointly
consent to continued placement of the action on the suspended settlement calendar. If Rye
Brook and Plaintiffs do not jointly propose such a schedule and consent to continued placement
on the suspended settlement calendar on or before June 30, 2019, then on July 1, 2019 this

action shall be removed from the suspended settlement calendar solely with respect to Rye

1313/08/643319v2 8722118
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Brook and Plaintiffs, Rye Brook shall file and setve its answer or seek a pre-motion conference
on ot before August 1, 2019,

9. This Second Stipulated Otder shall not be construed or be used as evidence of
any admission of law or fact by Plintiffs or Defendant Rye Brook, or as evidence of liability ot
rcspons;bﬂity for any claims, costs or damages by Plaintiffs or Defendant Rye Brook. This
Second Stipulated Order shall not operate to telease, waive or affect any of the rights or
obligations of Plaintiffs or Rye Brook under state or federal law, which shall be expressly
reserved by said parties and shall not be useable by Plaintiffs or Rye Brook in any action or
proceeding, except in any action or proceeding brought to enforce the terms of this Second

Stipulated Order.

VILLAGE OF RYE BROOK CONNECTICUT FUND FOR THE
ENVIRONMENT, INC. d/d/a
SAVE THE SOUND;
SOUNDKEEPER, INC,; and
ATLANTIC CLAM FARMS of
CONNECTICUT, INC.
KEANE & BEANE SUPER LAW GROUP, LL.C
BY%%\A m.h UL (% BY: E é
Edward F. Beane, Esq. Edan Rotenberg
445 Hamilton Avenue 180 Maiden Lane, Suite 603
Suite 1500 New York, New York 10038

White Plains, New York 10601
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So Ordered.
Laifer

Cathy Seibel, U.S.D.J.

8/24/18
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UNITED STATES DISTRICT COURT

SOUTHERN DISTRICT OF NEW YORK

_______________________ - i X

CONNLECTICUT FUND FOR THE ;

ENVIRONMENT, INC,, d/b/a SAVE THE :

SOUND; SOUNDKEEPER, INC; and ATLANTIC  :  Case No. 7:15-¢v-06323-CS
CLAM FARMS of CONNECTICUT, iNC., :

PlaintifTs,
V.

WESTCHESTER COUNTY,NEW YORK;
TOWN/VILLAGE OF HARRISON; VILLAGE OF
LARCHMONT; TOWN OF MAMARONECK;
VILLAGLE OF MAMARONECK; CITY OF NEW
ROCHELLE; VILLAGE OF PELHAM MANOR;
VILLAGLE OF PORT CHESTLER; CITY OF RYE;
VILLAGE OF RYL BROOK; VILLAGE OF
SCARSDALE; and CiTY OF WHITE PLAINS,

Defendants.

CONSENT ORDER FOR DISMISSAL AS TO
DEFENDANT CITY OF WHITE PLAINS

This Consent Order is entered by the Court upon the agreement of Plaintiffs Connecticut
Fund for the Environment, Inc., d/b/a Save the Sound, Soundkecper, Inc., and Atlantic Clam
Farms of Connecticut, Inc. (collectively, “Plaintiffs™), and Defendant City of White Plains.

WHEREAS, Plaintiffs commenced this action asserling, infer alia, claims that While
Plains was in violation of provisions of the Clean Water Act; and,

WHEREAS, White Plains prepared a Sanitary Sewer Evaluation Study (SSES)
[:ngineering Report dated October 26, 2017, a SSES Remediation Report dated December 15,

2017, and a SSES Construction Plan dated March 28, 2018 lo identify sources of inflow and

$817-1416-8203v. 1
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infiltration that when rchabilitated and remediated shall allow White Plains to comply with the
flow limits of the Counly Sewer Act; and,

WHERIEAS, White Plains has been making repairs on an ongoing basis Lo its sanitary
sewer sysiem to eliminate inflow and infiltration and to remediate issucs identified in the SSES;
and.

WIEREAS, White Plains agrees that it has an obligation to comply with the flow limiis
in the County Sewer Act; and,

WHERLAS, Phintiffs and White Plains have agreed to the dismissal of this action as

against White Plains, pursuant to the provisions of this Consent Order;

NOW THERLEFORL, it is HEREBY ORDERED as follows:

I White Plains agrees that it has an obligation to comply with the applicable fTow
limits of the Westchester County Sewer Act.

2. Upon reasonable request, White Plains shall make available to Plainiffs for
inspection at the White Plains City Hall, flow monitoring reporis, CCTV results, manhole
inspection reports and any other reports discussing remedial activities that have been performed
and the results of any additional investigations performed 1o identify sources of inflow and
infiltration. In addition, White Plains shall provide Plaintiffs with copies of all written
communications between White Plains and county, state, and federal government agencies
relating to compliance with the applicable flow limits of the Westchester County Sewer Act with
respect to the Mamaroneck Valley portion of the sanitary scwer system including, but not limited
to, bypass reports of sanitary sewer overflows, inter-municipal agreciments, notices of violations,

and orders and consent orders.

IR T-1406-82053v. 1
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3. White Plains will meet with Plaintiffs on a semi-annual basis at City Hall at a
mutually convenient time concerning remedial activities performed and any additional
investigations performed and the results of those investigations. In advance of such mcelings,
White Plains will provide plaintiffs with a brief written summary of the status of current
activitics performed pursuant to this Consent Order and shall provide other existing materials,
upon request, to Plaintiffs prior to such meetings. If such materials are not available
clectronically, the parties shall agree on reasonable costs for copying and mailing.

4. On or before December 31, 2020, White Plains shall remove all identified sources
ol inflow and infiliration [rom its scwer system sufficient to comply with the applicable fMlow
limits of the County Sewer Act.

5. Except as provided in paragraph 6 below, the failure by White Plains to comply
with any of the deadlines contained in this Consent Order shall constitute a material violation of
the terms of this Consent Order. Plaintiffs may scek enforcement of this Consent Order.

6. Whitc Plains shall not be in defaull of the provisions of this Consent Order if its
noncompliance is altributable to an cvent arising from causes entirely beyond the control of
White Plains, any entity controlled by White Plains, or White Plains’ ¢ngincers, consultants, and
contractors, that delays or prevents the timely performance of any obligation under this Consent
Order, notwithstanding White Plains’ best efforts to [ulfill the obligation. Whitc Plains’ “best
cfforts” tnclude, but are not limited to, using best efforts to anticipate any event referred to in the
preceding sentence, and to address the cffects of any such event (a) as it is occurring, and (b)
after it has occurred to prevent or minimize any resuliing delay to the greatest extent feasible. An
event within the meaning of the first sentence of this paragraph does not include White Plains’

financial inability to perform any obligation under this Consent Order. If an cvent occurs that

Lad

1817-1446-8203v.1
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may delay or prevent the performance of any obligation under this Consent Order, (a) White
Plains shall notify Plaintifis within 3 business days after White Plains first knew that the event
might cause a delay, and (b) within 7 additional busincss days, White Plains shall submit 1o
Plaintiffs a written explanation of the cause of any actual or expected delay or noncompliance,
the anticipated duration of any delay, the measures 1aken and to be taken to prevent or minimize
the defay, and a proposed schedulce for the implementation of such measures.

7. Plaintiffs and White Plains agrec that the deadlines and obligations contained in
this Consent Order do not alfect or modily any dates or deadhines for White Plains to perform
any act that are contained in any other order or agreement, or as required by law,

8. Upon entry of this Consent Order by the Court, White Plains shall be dismissed
[rom this litigation, without costs to any party, cxcept as provided in paragraph 9 below.

0. Within 60 days of the entry of this Consent Order by the Court, White Plains shall
pay the sum of forty thousand dollars (340,000} to Connecticut Fund for the Eavironment, Inc. as
attorney's fees and costs on behalf of all Plaintfis, in full and final satisfaction of all amounts
that may be claimed by Plaintiffs as attorney’s fees and costs of Plaintiffs’ counscl as against
White Plains for services rendered in this litigation. Upon receipt of the payment provided for in
this paragraph, I’laintiffs shall not make any other claim against While Plains for fees or costs
bascd upon time expended or expenses incurred In connection with this litigation, including but
not limited to claims under Scction 505(d) of the Clean Water Act, 33 U.S.C. § 1365(d).
However, nothing in this Consent Order shall limit or otherwise affect Plaintiffs’ right 1o scek
costs of littgation, including reasonable attorncy and expert fees, as against any other party to

this liigation.

WR17-1446-8205v.1
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10.  This Consent Order will terminate when White Plains has completed all required
remediation and construction in order to comply with the flow limits ol the County Sewer Act as
determined by an engincering review. flow monitoring, or a combination of the two, and a
Capacily Managemenl Operation Maintenance (CMOM) program has been developed and
approved by the County of Westchester.

tl.  Notwithstanding the dismissal of the litigation against White Plains, the Court
shall maintain jurisdiction over White Plains for purposes of enforcing the terms of this Consent
Order until the Consent Order is terminated as provided in paragraph 10.

Dated; L2018 So Ordered.

Cathy Scibel, US.D.J.
The Foregoing Is Consented To:
PLAINTIFFS CONNECTICUT FUND CITY OF WHITE PLAINS
FOR THE ENVIRONMENT, INC., d/b/a
SAVE THE SOUND; SOUNDKEEPER,
INC.; and ATLANTIC CLAM FARMS of

CONNECTICUT, INC,
LANDMAN CORSI BALLAINE & F'ORD

P.C
SUPER LAW GROUP, LLC
BY:

Edan Rotenberg Mark S. Landman
I 80 Maiden Lane, Suite 603 120 Broadway
New York, NY 10038 New York, NY 10271
(212)242-2355 {212) 238-4800
&
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UNITED STATES DISTRICT COURT

SOUTHERN DISTRICT OF NEW YORK

X

CONNECTICUT FUND FOR THE :  Case No. 7:15-cv-06323-CS
ENVIRONMENT, INC,, d/b/a SAVE THE :

SOUND; SOUNDKEEPER, INC.; and ATLANTIC : QUARTERLY STATUS REPORT
CLAM FARMS of CONNECTICUT, INC. :

Plaintiffs, . September 30, 2018
V. :

WESTCHESTER COUNTY, NEW YORK;
TOWN/VILLAGE OF HARRISON; VILLAGE OF
LARCHMONT; TOWN OF MAMARONECK,;
VILLAGE OF MAMARONECK; CITY OF NEW
ROCHELLE; VILLAGE OF PELHAM MANOR;
VILLAGE OF PORT CHESTER, CITY OF RYE;
VILLAGE OF RYE BROOK; VILLAGE OF
SCARSDALE; and CITY OF WHITE PLAINS,

Defendants.

Introduction

The Court has directed the parties to submit quarterly status reports to provide updates on
the progress of discusstons and activities toward the proposed resolution of this matter. The
status of discussion and activities toward settlement with each defendant since the last quarterly
status report is as follows:

City of White Plains: On September 7, 2018, Plaintiffs and the City of White Plains
lodged a proposed consent order with this Court dismissing the claims against White Plains.
That agreement is under review by the United States, as is required under the Clean Water Act.
We expect that review to conclude before the next status report is submitted and look forward to

submitting a motion asking this Court to enter the consent decree.
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Village of Rye Brook: On August 24, 2018, this Court entered a stipulated order with
respect to Rye Brook. In sum, that order suspends proceedings against Rye Brook until June 30,
2019. During that time, Rye Brook will complete certain investigative work and publish work
plans for repairs to be done based on the investigations. Those work plans will be completed by
May 15, 2019. Based on those investigations and work plans, between May 15 and June 30,
2019, Plaintiffs and Rye Brook will attempt to chart a path forward to resolution of this case. If
no agreement on that path forward is reached by June 30, 2019, Rye Brook will answer the
complaint or seek a pre-motion conference on or before August 1, 2019.

Town/Village of Harrison: Plaintiffs and Harrison have reached an agreement in
principle on a stipulated order substantially similar to the order for Rye Brook, but with slightly
different deadlines. The basic structure is the same: Harrison will complete additional
investigation by the end of 2018 and will prepare work plans early in 2019, the parties will then
meet to try and chart a path to resolution of the case based on Harrison’s work, and if that fails,
the case against Harrison will be returned to the active docket. The final text of the agreement
has been reached and it is out to principals for signature but has not been fully executed yet. We
anticipate submitting this proposed order to this Court in the coming days.

City of Rye: Discussions with representatives of Rye are proceeding on the same path as
with Rye Brook and Harrison. Counsel for both sides have discussed a stipulation following the
same pattern: completion of additional investigation in 2018, preparation of work plans early in
2019, subsequent negotiations by the parties in the spring and, if those fail, a return to active
litigation during the summer of 2019. From Plaintiffs’ perspective, since the last status report
was submitted Rye has proposed a significantly improved scope of investigation and there is

only one remaining element of that investigation that requires further discussion before the
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parties can finalize a stipulated order similar to the one already entered between Plaintiffs and
Rye Brook. Plaintiffs are hopeful that the parties will present this court with a proposed
stipulated order with Rye before the next quarterly status report.

Westchester County: Discussions with Westchester County are continuing. In earlier
status reports, Plaintiffs indicated that discussions with Westchester had begun but resolution of
the case against Westchester would depend on the progress made with the other defendants as
well. In the past quarter, Plaintiffs have had further contact with Westchester but continued to
focus on negotiating orders for additional investigation with the other defendants. Westchester
has courteously offered to provide Plaintiffs with additional information outside of the formal
discovery process and to have further discussions. Plaintiffs are currently preparing an
information request and agenda for further discussions to present to Westchester.

New Rochelle Sewer District Municipal Defendants (Larchmont, Pelham Manor,
Town of Mamaroneck, New Rochelle): As noted in earlier quarterly reports, the New Rochelle
Sewer District municipal defendants are on a very different track for resolution of this action
than the other municipal defendants discussed above. The New Rochelle Sewer District
Defendants have already completed evaluations of their sewer systems that included identifying
and planning particular repairs. Further, Westchester County has entered a consent order with
the New York DEC, recently amended, requiring certain repairs in the New Rochelle Sewer
District that also affect resolution of this action as against the municipal defendants in the New
Rochelle Sewer District. Accordingly, the resolution process is farther advanced with these
defendants than with others remaining in the case. But a repair to a sewer system is a one-time
fix; sewers also require ongoing maintenance. Therefore, Plaintiffs wish to discuss other issues

beyond the need for immediate repairs that we believe will ensure that the New Rochelle Sewer
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District Defendants are positioned to sustain the system in a state of good repair going forward
and not risk recurrent future claims of violations of federal or state law. Plaintiffs are presently
focused on organizing a meeting of principals on both sides, to be held in the coming weeks, to
further settlement discussions on these lines.

Scarsdale: When we last updated this court, Plaintiffs were generally satisfied with the
SSES that Scarsdale had conducted and were waiting for Scarsdale to address several
outstanding issues related to its Remediation Plan before opening negotiations about final
settiement of the claims against Scarsdale. Plaintiffs and Scarsdale have now reached agreement
in principle on two of three remaining issues. Plaintiffs await receipt of a brief, proposed
addendum to Scarsdale’s “Updated SSES and Remediation Plan” memorializing the agreement
between the parties regarding the two issues that are already agreed in principle and proposing
Scarsdale’s approach to the third issue. Plaintiffs’ counsel apologizes to the Court — we have not
achieved significant progress over the past quarter with Scarsdale and as Plaintiffs (and as
counsel) we bear primary responsibility for not having pressed resolution harder over the
summer, We recognize that the onus is always on a plaintiff to advance a case towards trial or
resolution.

To ensure that matters continue moving with Scarsdale, if Scarsdale’s proposal is not
forthcoming in the next few weeks Plaintiffs may seek the Court’s intervention through
submission of a pre-motion letter. In light of recent conversations with counsel for Scarsdale,
however, we are hopeful that progress is imminent.

Settled and Dismissed Defendants: Since the outset of this litigation, Plaintiffs and the
following Defendants have reached agreements that have been reviewed by the United States and

this Court has dismissed the claims against these Defendants:
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Village of Port Chester — Dkt. No. 87

Village of Marmaroneck — Dkt. No. 92

Respectfully Submitted,

Plaintifts

Edan Rotenberg

Super Law Group, LLC

180 Maiden Lane, Suite 603
New York, NY 10038
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