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ACTS 238,240, - 2008
(BOND) ACT 239 - 2008

Reference SLI01

HONORABLE BOARD OF LEGISLATORS
THE COUNTY OF WESTCHESTER, NEW YORK

Your Committée is in receipt of a transmittal from the County Executive recornmending
approval of an act (the “Act”) which, if approved by your Honorable Board, would authorize the
County of Westchester (“County™) to enter into a new Consent Order (“2008 State Consent
Order”) with the New York State Department of Environment Conservation (“NYSDEC”) in
place of and in order to adjust the County’s obligﬁtions under an existing New York State
mandated Consent Order, whicﬁ was executed in 2004 (“2604 State Consent Order”™). As you
know, the 2004 State Consent Order was executed in settlement of the administrative claims of
the NYSDEC relating to, among other things, the County’s anticipated noncompliance with state
and federally mandated nitrogen removal standards to be imposed in the State Pollutant
Discharge Elimination System (“SPDES™) permits for the County-owned waste water treatment
plants (“WWTPS”) which discharge into the Long Island Sound (“LIS™), namely: (1) the New
Rochelle WWTP; (2) the Mama:oneck Valley WWTP; (3) the Blind Brook WWTP; and (4) the
Port Chester WWTP (hereinafter collectively referred to as the “Westchester Sound WWTPs”).

In addition to the Act which approves the 2008 State Consent Order and equitably
apportions the cost of all compliance with the nitrogen reduction obligations established therein
among the four (4) LIS Sanitary Sewer Districts (“SSD™), namely: (1) the New Rochelle SSD;
(2) the Mamaroneck Valley SSD; (3) the Blind Brook SSD; and (4) the Port Chester SSD this

package also includes:

(1) a bond act (the “Bond Act’), prepaxe_d by the firm of Fulbright & Jaworski L.L.P., in
the total not-to-exceed amount of $234,700,000, which wquld enable the County to fund the
design, construction management and construction required to be undertaken at the Marmaroneck
Valley and New Rochelle WWTPs pursuant to the 2008 State Consent Order and would also
establish a mechanism for the equitable allocation of such bond issuance among and between the

four LIS SSDs;
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(2) a capital budget amendment (the “Capital Budget Amendment”) in the total not-to-
exceed amount of $234,700,000; and

(3) a resolution (the “Resolution”) to set a public hearing date, as required pursuant to the

Laws of Westchester County.

As your Honorable Board is aware, there are 102 municipal waste water treatment plants,
which discharge into the LIS from points in Connecticut and New York State, including New
York City, Long Island and the four Westchester Sound WWTPs owned and operated by
Westchester County. As a result of a multi-year study of nitrogen-based pollution in the LIS,
known as the Long Island Sound Study (“LISS™) which began in 1985, and the subsequent
agreement of the United States Environmental Protection Agency (“USEPA™), and the States of

New York and Connecticut to impose mandatory nitrogen reductions, all of these WWTPs are
required to reduce nitrogen discharges by 58.5% from baseline levels established in the mid-
1990°s. This mandate was memorialized in 2000 in the document entitled: 4 Total Maximum
Daily Load Analysis to Achieve Water Quality Standards for Dissolved Oxygen in Long Island
Sound (“TMDL”).

As your Honorable Board also knows, the State of New York, acting by and through
NYSDEC, implemented this nitrogen reduction mandate for the WWTPs in New York State
through revised SPDES permit limitations and/or consent orders. Westchester County entered
into the 2004 State Consent Order with NYSDEC, which required, among other things,
compliance with the revised nitro gen discharge [imnt for the Westchester Sound WWTPs by
2014. For your information, the 2004 State Consent Order requires an overall reduction of
nitrogen from the Westchester Sound WWTPs by 61.5%, with the additional 3% (over the 58.5%
reduction mandated by the TMDL) representing NYSDEC’s plan for the reduction of additional
nitrogen attributable to non-point sources for which there is currently no other mandatory ’
reduction strategy imposed througli the TMDL, although these non-point sources do not flow to
the Westchester Sound WWTPs. '

The Department of Environmental Facilities (the “Department”) has advised your Board
that at the time the 2004 State Consent Order was signed by the County and NYSDEC, there
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were no definitive, detailed estimates as to the costs of the project, and it was wholly unclear as
to what technologies could be applied to meet the County’s obligations. Still, the County had no
choice but to enter into the 2004 State Consent Order, as the NYSDEC had already incorporated
the lower ni'tro gen discharge limits into the SPDES permits for the Westchester Sound WWTPs.
In the absence of the County’s consent to the terms of the 2004 State Consent Order, which
provided interim relief from SPDES permit enforcement from 2004 through the 2014 deadline,
the County would have faced daily fines imposed by NYSDEC up to §150,000 dollars per day,

in addition to:

(a) exposure to private causes of action and other USEPA enforcement procedures for those

permit violations; and

(b) the continuing obligation to undertake the remedial action necessary to achieve

compliance with the revised SPDES permit limits for nitrogen.

The Department has further advised your Committee that the County’s 38.6 million
engineering studies, which were finalized and submitted to the NYSDEC at the end of 2006,

ulﬁmately demonstrated that the magnimde of the nitrogen removal project mandated by the
2004 State Consent Order would far exceed any single capital project undertaken in the Counfy’s
history. Cost estimates for that work fall in the $355 to $573 million range for required nifrogen
removal, in addition to other mandated npgrades at the New Rochelle WWTP that will cost in
the range of an additional $150 to $177 million. B

Your Committee has been informed that faced with these extraordinary and
unprecedented project costs, the Administration began a process of outreach to the State and
federal delegation, seeking funding assistance. Given the fact that, in 1987, the LIS was deemed
to be an “Estuary of National Significance” pursuant to the provisions of the U.S. Clean Water
Act, as well as the regional nature of the nitrogen reduction mandate expressed in the TMDL, it
seemed clear to the Administration that the costs associated with remediation of the conditions in
the Sound should not be bomne solely by local taxpayers, and that both State and federal agencies
should share in the funding of at least a portion of this nitrogen reduction project. For
Westchester County, this shared funding approach seemed particularly appropriate given that:
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(a) the Westchester Sound WWTPs contribute less than 1% of all nitrogen sources in the LIS
Watershed overall-; and

(b) the heightened level of nitrogen pollution in the Westchester County portion of the Sound
is not due strictly to the County’s activities, but is largely due to tidal conditions and
geography which trap pollutants introduced throughout the LIS watershed in the far

western comer of the Sound.,

However, the Admjlﬁstratidn has advised that no funding would be made available to the County
to offset the extraordinary financial burdens associated with its nitrogen removal obligations at
the Westchester Sound WWTPs from either the State or federal government, with the exception
of financing assistance through the New York State Environmental Facilities Corporation (the

“BFC”) that may serve to offset interest costs.

Your Commmiitee was infqrmed that the Administration was advised in no uncertain terms
that the entire financial burden of the nitrogen removal obligations set forth in the 2004 State
Consent Order would fall solely on the homeowners and businesses in the affected SSDs, which
are served by the Westchester Sound WWTPs. Please note that the full extent of the tax impacts
of this project will not be felt by the taxpayers of these SSDs, for a numbér of years as the
project proceeds to construction with zero taxpayer impacts in 2009, and incremental increases

beginning in 2010 through 2014, when the full impact of the project financing will be felt. To

illustrate, consider that, in 2014, approximately 38,414 households and 6,804 businesses in the
four SSDs served by the Westchester Sound WWTPs would have seen their tax rates rise, on
average, in the range of 37% to 399% if the County were forced to comply with the terms of the
2004 State Consent Order as it relates to nitrogen removal, based on comprehensive projections |

undertaken by the County’s Budget and Environmental Facilities Departments, as follows:
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Average Annual Taxpayer Impacts of the $355M-$573M Nitrogen Removal Program

Sewer District | Range of Anniial Dollar - - | Raiige.of Annual Percentage
| ' |mpactper Average .| Impatt per Average: . .
_ - Taxpayer(2014 snapshof)' | Taxpayers (2014 seapshot)
Blind Brook $438-689 : 63-98%
Mamaroneck Valley | $199-519 : 37-97%
New Rochelle $747-844 % _ 51-58%
Port Chester $1,370-1,732 315-399%

Your Committee was further informed that, while the Administration, Westchester’s
municipal governments and its residents have long recognized the environmental, economic and
recreational importance of the LIS and agree that comprehensive efforts are needed to ensure the

Jong-term health of the Sound, it was the County Executive’s belief that the current nitrogen

reduction program, as applied to the County of Westchester, would have financially
overburdened the residents and local businesses in the affected County SSDs, as well as the |
regional economy. Therefore, the Administration embarked on a second phase of advocacy
regarding the 2004 State Consent Order obligations in the form of outreach to the USEPA, the
Governor’s Office, the County’s State delegation, and officials at NYSDEC beginning in early
2007 and continuing through the summer of 2008, seeking relief for the residents and business in

the four LIS SSDs.

Your Committee has been advised that a critical component of the Administration’s
outreach during this period was its efforts to seek an indefinite suspension of the County’s
obligations to comply with the terms of the 2004 State Consent Order as it relates to the
reductioﬁ of nitrogen (including all milestone dates), while more fiscally and environmentally
prudent remediation tools and actions, such as a formalized nitrogen trading program, could be 1
developed and implemented. It was the County Executive’s belief that such a modification
would be wholly.consistent with the spirit, intent and overall goals of the LISS as pursuing this :
course of action would not only have the potential to relieve much of the unreasonable financial :

and technological burdens which would have otherwise been imposed on those taxpayers in the

! Average taxpayer = the average residential house (based on 1-3 farnily houses which comprise the majority of
taxable residential parcels in the SSDs).

2 These projecicd tax increases for members of the New Rochelle SSD do not include the tax impacts associated
with the WWTP upgrades which are required under the 2004 Consent Order, which are unrelated to mitrogen
removal, and which have a projected cost in the range of $150-177 million.
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four County SSDs served by the Westchester Sound WWTPs, but would open the door to more
meaningful solutions that could provide both environmental and economic efficiencies over the
long term, inclusive of 2 Watershed-wide solution to a problem which has Watershed-wide
origins. Your Committee was further advised that this effort to suspend the 2004 State Consent
Order, as described above, was pursued both legislatively, through the development and
advocacy of State legislation, and administratively, through a formal request to thé NYSDEC
seeking modification of the 2004 State Consent Order in accordance with the procedures

outlined in that order.

Your Committee was informed that, in reviewing the County’s administrative request for
modification, the NYSDEC refuised to consider any resolution which would have included a
wholesale suspension of the County’s nitrogen removal obligations. Citing both the
requirements of the U.S. Clean Water Act and the TMDL, both NYSDEC and the USEPA have
been steadfast in conveying their collective position that the County’s obligation to achieve
compliance with the mandated nitrogen reductions, as memorialized in its SPDES permits, is
non-negotiable. Your Committee was additionally informed that while the County Executive
was successful in getting State Senator Suzi Oppenheimer and Assemblyman George Latimer to
introduce legislation seeking the suspension of the 2004 State Consent Order, the Administration
found 1o support for the outright suspension of the terms of that order relating to nitrogen

removal from either the New York State legislature or the Governor’s Office.

Your Committee has been advised that the Administration’s administrative request to the
NYSDEC for a modification of the 2004 State Consent Order did trigger a series of extremely
productive conversations with the NYSDEC which resulted in the negotiation of the 2008 State
Consent Order, the approval of which is a primary component of this legislative package. Itis
the County Executive’s belief that the terms of the 2008 State Consent Order will provide a
significant measure of relief in terms of cost savings when compared to the projected fiscal
jmpacts of the 2004 State Consent Order. Specifically, the cost savings which will be generated
by the substitution of the 2008 State Consent Order for the 2004 State Consent Order, and passed
on to the ratepayers in the LIS SSDs, will fall in the range of $100 to $337 million. While there
is no doubt that the financial obligations to be imposed on the taxpayers in the LIS SSDs

pursuant to the 2008 State Consent Order will continue to be an excessive and disproportionate
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burden, the cost savings associated with this proposed order will operate to significantly alleviate
the exorbitant tax increases which would have resulted from the County’s compliance with the
terms of the 2004 State Consent Order. To illustrate, consider that the aforementioned tax rate
increases of between 37% to 399% under the 2004 State Consent Order will be reduced and
equalized to a range of 16% to 59% under the 2008 State Consent Order, again noting that these
figures represent a snapshot of the tax impacts of the project in 2014, when the full impact of
project funding will be reflected in SSDs assessments made to meet County debt service

obligatioms.

The Administration has advised your Committee that the primary sources of the cost-

savings to be achieved via the 2008 State Consent Order will be: (1) the elimination of the
immediate need to undertake nitrogen improvements work at all four Westchester Sound

WWTPs; and (2) the allocation of the reduced project costs to the taxpayers in all four LIS SSDs.

First, the Department has advised your Committee that the NYSDEC has agreed to allow
the County to narrow its scope of work and to undertake certain improvements for the reduction
of nitrogen at only the Mamaroneck Valley and New Rochelle WWTPs, providing tremendous
savings through the elimination of the nitrogen reduction work which would have been required
at the Port Chester and Blind Brook WWTPs pursuant to the 2004 State Consent Order. In the
event that the work to be undertaken at the New Rochelle and Mamaroneck WWTPs does not
achieve full compliance with the SPDES permit limits for nitrogen at the Westchester Sound
WWTPs, additional nitrogen reduction work as may be necessary to bridge the remaining gap to
full compliance will need to be identified, undertaken, and completed by 2017. This 2017
deadline represents a three-year extension of the County’s timeline for compliance beyond the

2014 deadline specified in the 2004 State Consent Order.

Second, the Department has informed your Committee that the 2008 State Consent Order
provides for the equitable allocation of the reduced project costs to the taxpayers in all four LIS
sanitary sewer districts, and will operate to further reduce and balance the individual taxpayer
burdens in the four SSDs. As you know, the individual SPDES permits for the four Westchester
Sound WWTPs include a single nitrogen discharge limit which applies to all four Westchester
Sound WWTPs in the aggregate. The imposition of this ‘bubble limit’ reflects the NYSDEC’s
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policy that the four Westchester Sound WWTPs are to be treated as a single entity for purposes
of the regulation of nitrogen discharges due to the fact that all four plants discharge into a single
management zone (“Zone 7”) of the LIS watershed and because the impacts of nitrogen
discharge from any of these plants impact the LIS equally. Given that all work undertaken to
achieve compliance with this ‘bubbled’ nitrogen limit will benefit the members of the four LIS
SSDs equally, allocation of the costs of that work across all four Westchester Sound WWTPs is
not only equitable, bond counsel has advised that it is also required as a matter of law, pursuant
to Section 237.151 of the Laws of Westchester County. This financing structure follows the
County’s past practice of allocating the cost of improvements to the Yonkers Joint WWTP to the
taxpayers in the seven County SSDs, which are directly served by that plant.’

Your Committee is further informed that in addition to the tremendous cost savings built
into this framework, the 2008 State Consent Order also provides the County with the flexibility
to achieve additional nitrogen reductions, if necessary, through nitrogen trades with other
jurisdictions and, potentially, with itself through a plan to measure and value the non-point
source nitrogen improvements undertaken in the LIS. The potential to value the non-point
source reduction work undertaken by the County as an offset to the County’s nitrogen reduction
obligations at the Westchester Sound WWTPs presents an opportunity, not only to reduce the
“amount of work ultimately required at those WWTPs, but also to achieve nitrogen reductions '
associated with non-point sources through the actual reduction of non-point sources of nitrogen

which flow into the LIS, in furtherance of the goals of the TMDL.

Your Committee has been advised that it is critically important to recognize that the
compromise outlined in the proposed 2008 State Consent Order represents the NYSDEC’s last
and best offer of compromise to the County in connection with its Long Island Sound-based
nitrogen reduction obligations. Your Committee has been informed that, while the-
Administration remains steadfast in its objection to the fact that County of Westchester is the
subject of a state and federal mandate to undertake what will be the largest capital project in the
County’s history in the absence of any state or federal funding, the failure of your Honorable
Board to approve and abide by the 2008 State Consent Order or, alternatively, to immediately

* The seven County sewer districts which are served by the Y onkers Joint WWTP are as follows: Upper Bronx;
South Yonkers; Saw Mill; North Yonkers; Hutchinson; Central Yonkers; and Bronx Valley.
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proceed with compliance under the terms of the 2004 State Consent Order will subject the
County and its taxpayers to immediate and exorbitant penalties. Specifically, in the event that
your Honorable Board fails to approve the 2008 State Consent Order, NYSDEC has advised that
it will commence an enforcement action against the County to require immediate compliance
with the. far more onerous terms of the 2004 State Consent Order, and would have the discretion
to assess penalties against the County for retroactive permit violations dating back to 1998.
Specifically, with regard to the County’s non-compliance with mtrogen reduction obligations the
NYSDEC has advised that it will seek monetary penalties of up to $37,500 per day, per

~ violation. Noting that these fines could be assessed individually against the four Westchester
Sound WWTPs, this amounts to an exposure of $150,000 per day retroactive to 2004. The
Department of Envifonmental Facilities (the “Department”) has determined that the County’s
exposure is estimated to be in excess of $200 million. Inherent in this threat of penalties is the
reality that, in addition to any enforcement action which the State may commence and/or the
imposition of fines and penalties on the County, the County will continue to be obliged to |

undertake those improvements to the Westchester Sound WWTPs consistent with the TMDL and

as may be necessary to achieve compliance with existing SPDES permit limits, and would also
be subject to regulatory action by USEPA and citizen suits. It.should be noted that federal law
permits USEPA to impose civil penalties on the County ranging from $37,500 per violation per
day to up to $50,000 per day where there is a knowing violation, accordingly the County could
face substantially higher federal penalties (see the US Clean Water Act Section 309, USC Title
33, section 1319 and ECL 71-1929).

Your Committee has been informed that the Admimistration has also considered the
prospect of litigation and requested that the County Attomey undertake a thorough assessment of
the viability of litigation as an avenue to challenge the joint mandate of the States of New York
and Connecticut and the USEPA in establishing the nitrogen reduction requirements outlined in
the TMDL, as well as the action of the NYSDEC in unilaterally incorporating the reduced
nitrogen discharge limits into the SPDES permits for the County’s four Westchester Sound
WWTPs. The County Attomey has advised that litigation was deemed not to be a viable option.
In assessing the potential for success of litigation, consideration was given to the fact that New
York City initiated a similar and wholly unsuceessful challenge to the terms of its Consent Order

for the reduction of nitrogen pursuant to the same TMDL in 2004. As a result of the NYS
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Supreme Court’s rejection of the claims asserted by the City and its ruling in favor of counter-
claims asserted by the NYSDEC for penalties, the City and NYSDEC entered into a second
Consent Order for the reduction of nitrogen at the City’s WW'TPs that discharge to the LIS in
2006, which Consent Order included millions of dollars in penalties, in addition to the
requirement that the City pay additional costs associated with the services of an Environmental
Monitor and fund the costs of a third-party Facilitator tasked with addressing potential future.
disputes during the remaining eleven years of the Consent Order term. Moreover, NYSDEC and
the NYS Attorney General’s Office recently executed a judgment against New York City in
excess of $28 million for violations of its nitrogen reduction obligations affecting just a portion

of that Consent Order.

Therefore, your Committee has been advised that, while it is clear that the remediation
obligations outlined in the proposed 2008 State Consent Order will continue to impose excessive
financial burdens on the taxpayers in the LIS SSDs — burdens which remain wholly |
disproportionate to the amount of nitrogen contributed by the WWTPs which serve those
taxpayers - the NYSDEC has advised that the 2008 State Consent Order represents the County’s
only option for compromise. Likewise, while there is.no guarantee that the nitrogen reduction
work which the County is required to undertake at the Westchester Sound WWTPs will produce
any meaningful or lasting reduction in the overall nitrogen levels in the LIS, the County is bound

by law and subject to federal & State mandate to take immediate action to achieve compliance.

Given that the County is now required to choose a course of action among wholly
unsatisfactory options — all of which will impose huge financial burdens on a portion of its
taxpayers - it is the Administration’s belief that the terms of the 2008 State Consent Order do
represent a milestone in its efforts to achieve meaningful compromise with New York State on
the terms of the County’s compliance with the TMDL and LISS in furtherance of the
preservation of the long-term health of the LIS, and in reduicing the tax burdens associated with
this mandate to the greatest extent possible. In addition to the potential for extraordinary cost
savings, the implementation requirements and time lines set forth in the 2008 State Consent
Order provide a far more manageable approach by allowing the County to spend incrementally
towards compliance, while also providing the flexibility to enable the development of creative

solutions to compliance which are more fiscally and environmentally sound.
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In light of the foregoing, your Committee has been advised that transmitted herewith for

your Honorable Board’s review and approval are the following:

1.) Public Hearing Resolution. The Resolution sets a date for the public hearing required

pursuant to Section 237.151 of the Laws of Westchester County and annexes a copy of the notice
to be published (the “Published Notice™). Section 237.151 states, in pertinent part that your
Honorable Board may “. . . determine the proportionate share of the cost of any outlet sewer

and/or treatment plant, which shall be borne by each district so using it or benefited thereby.

Before fixing and determining any such proportionate share or shares, a public hearing thereon
shall be held by said board, after notice thereof given by publication in such manner as said
board shall direct.” As your Honorable Board is aware, the Resolution must be passéd, and the

hearing held, prior to adoption of the Acts.

It should also be noted that the County is required to send a notice (the “Notice by
Mail™), to all property owners in the 4 LIS SSDs advising them that your Honorable Board will
be considering the terms of the 2008 State Consent Order and accompanying Bond Act, as well
as apportionment of the costs associated therewith. The Notice by Mail will advise the effected
Tate payers to check the local news paper for the date of the public hearing to be held by your
Board

2.) Capital Budget Amendment. The Capital Budget Amendment will amend the.
County’s 2008 capital budget by creating capital project SLIOI - Long Island Sound BNR
Remediation (“SLI01”) and adding an appropriation of $234,700,000.

As your Honorable Board kmows, there must be an appropriation for a capital project
before any related bonding authorization may be issued to finance such project. Therefore, the
Capital Budget Amendment must be approved in advance of your approval of the related Bond
Act. In addition, Section 167.131 of the County Charter mandates that écapital budget
amendment that introduces a new capital project or changes the location, size or character of an

existing capital project be accompanied to the Board of Legislators by a report of the Westchester




Archived File - May Not Be ADA Compliant

12

County Planning Board (the “Pla:ﬁ_ning Board”) with respect to the physical planning aspects of the
project. Accordingly, the necessary Planning Board report has been annexed.

3.) Bond Act. The Bond Act, in an aggregate amount not to exceed $234,700,000, is
necessary to finance the design, construction management and construction required under the
2008 State Consent Order. The cost of the improvements would be financed by a series of bond
‘or note issuances of the County, to be issued from time to time, as required, and would be repaid

over a maximum period of thirty (30) years.

It should be noted that while the cost of designing and constructing the improvements
which will be required under the 2008 State Consent Order will far exceed $10 million, the

proposed bonding legislation will not be subject to the approval of a referendum, as Section

33.10(b) (1) of the N'YS Local Finance Law provides a specific exemption from that requirement
for “. .. bond acts authorizing the issuance of bonds or bonds and capital notes to provide for the
construction, reconstruction or modification of facilities for the conveyance, treatment and
disposal of sewage required by any order of the state . . . commisstoner of environmental
conservation . . .” Therefore, your Honorable Board’s approval of the bonding legislation will be

the sole authority required for the necessary bond issue.

It should additionally be noted that the proposed Bond Act specifies that the cost of the -
improvements would be specially assessed against the properties expected to be benefited,
namely: the taxable-properties in the Blind Brook, Mamaroneck Valley, New Rochelle and Port
Chester SSDs in satisfaction of the requirement, set forth in the 2008 State Consent Order, that

such an allocation be formally authorized by your Board.

4) Act. The Act, which authorizes ratification of the 2008 State Consent Order, a copy
of which has been annexed to the Act, in place of the 2004 State Consent Order and equitably
apportions the cost of all compliance with the nitrogen reduction obligations established therein
among the four (4) LIS SSDs, namely: (1) the New Rochelle SSD; (2) the Mamaroneck Valley
SSD; (3) the Blind Brook SSD; and (4) the Port Chester SSD.
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The Planning Department has advised that based on its review the above capital project 1s
a “Type II”” action under the State Environmental Quality Review Act (“SEQRA™), and its
implementing regulations, 6 NYCRR Part 617, which is an action determined not to have a
significant effect on the environment and therefore does not require further environmental
review. Your Committee has reviewed the annexed SEQRA status sheet prepared by the

Planning Department and concurs with this conclusion.

In sum, your Committee has been advised that it is critically important for your
Honorable Board to recognize that the proposed 2008 State Consent Order represents the
NYSDEC’s last and best offer of compromise to the County in connection with its Long Island
Sound-based nitrogen reduction 6bligations. Westchester County is subject to arlcgally binding
obligation imposed by NYSDEC to comply with a state and federal mandate to reduce nitrogen
.discharges into the Long Island Sound, and no state or ‘fed.eral funding will be made available to
offset even a portion of the enormous costs of compliance. The failure of the County to approve
and abide by the 2008 State Consent Order or, altematively, to immediately proceed with
compliance under the terms of the 2004 State Consent Order will subject the County and its
taxpayers to immediate and extraordinary penalties, likely to be in excess of $200 million.
Furthermore, inherent in this threat of penalties is the reality that, in addition to any enforcement
action which the State may commence and/or the imposition of fines and penalties on the
County, the County will continue to be obliged to undertake those improvements to the
Westchester Sound WWTPs consistent with the TMDL and as may be necessary to achieve
compliance with existing SPDES permit limits, and would also be subject to regulatory action by
USEPA, including additional fines as noted above and citizen suits. Therefore, while this
Administration continues to object to the imposition of this State and.federal mandate, and to the
fact that there is no State or federal funding available to offset the financial burdens that must
necessarily be imposed on local taxpayers in the LIS SSDs in order to achieve compliance with
this mandate, the County must proceed to authorize the terms of the 2008 State Consent Order on

an expedited basis to avoid the dire regulatory consequences cited above.

Your Committee has been advised that the 2008 State Consent Order requires, by its

express terms, your Honorable Board’s approval of the order on or before December 31, 2008.
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For the foregoing reasons and given that time is of the essence in terms of the County’s
compliance with these adjusted nitrogen removal obligations, your Committee believes that the
approval of the 2008 State Consent Order, a copy of which has been annexed to the Act, isin the
best interest of the County and therefore, recommends that your Honorzable Boa:d adopt the
Resolution and, following the Public Hearing required by Section 237.1510f the Laws of
Westchester County, adopt the remainder of the legislative package immediately and in its
entirety by the December 31, 2008 deadline set by the NYSDEC, in order as follows: the Capital
Budget Aniend.ment, the Bond Act and the Act. It should be noted that an affirmative vote of
two-thirds of the members of your Honorable Board is required in order to amend the County's
Capital Budget, as well as to adopt the related Bond Act, while the Resolution and Act require no
more than an affirmative vote of the majority of the Board.

Dated: @ﬂ‘, Cf , 2008

‘White Plains, New York
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FISCAL IMPACT STATEMENT

CAPITAL PROJECT: SLI01 [] NO FISCAL IMPACT PROJECTED

CAPITAL BUDGET IMPACT
(To be completed by Finance Department and Budget Department)

A) [] GENERAL FUND [] AIRPORT SPECIAL REVENUE FUND (Districts)

EXPENSES AND REVENUES
Source of County Funds (check one): [] Current Appropriations

X Capital Budget Amendment

B) BONDING AUTHORIZATIONS

Total Principal $ See Legislafion PPU: Anticipated Interest Rate %

Anticipated Annual Cost {(Principal and interest) $

Total Debt Service (Annual Cost X Term)  $

Finance Department:

C) IMPACT ON OPERATING BUDGET
(To be completed by Operating Department and reviewed by Budget Department)

Potential Related Expenses: Annual §
Potential Related Revenues: Annual $

Anticipated Savings to County and/or impact on Department Operations
(Describe in detail for current and next four years.):

See Leaisiation

a2
Prepared by: Arthur Vietro Reviewed By.. A 4 ,_/_,, /ﬁ%ﬁﬁ/ﬂﬁ.'
Title: Depuiy Budget Director / Bugﬁet epartmeé

Department: Budget

If you need more space, please attach additional sheets.
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CAPITAL PROJECT FACT SHERT

Projeet: S1001  Long Island Sound BNR Remediztion L. Date Prepared: 11/10/08
A Catesory:  Sewer & Water " Department: Environmental Facilities

Lepislztive District: 3, 5,6, 7, 10, 11

Overall Project Description: Limits for nitrogen discharge to Long Island Sound have been established through the 2001
Totsl Maximum Dale Load (“TMDL") as promulgated by the United States Environmental Protection Agency (“USEPA”)
and the States of New York and Conpecticut. The County of Westchester (the “County™), through an Order on Consent with
the New York State Department of Environmental Conservation (*INYSDEC”) dated December 24, 2004 (the *2004 State
Consent Order™) and the new consent order to replace the 2004 State Consent Order (the “2008 State Consent Order™), is
mandated to design and construct those facilities and conduct those projects required for compliance. The recommended
techmology for the Mamaroneck Valley waste water treatment plant (“WWTP”) is Integrated Fixed Filin Activated Sludge
(“IFAS™) while the recommendation for the New Rochelle WWTP is to utilize a Biological Aerated Filter (“BAF™)
technology. The enforceable nitrogen limit in the New York State issued State Pollutant Discharge Elimination System
(“SPDES”) permit for the four (4) Long Island Sound WWTP's is written a5 an aggregate or “bubble” limit that includes the
nitrogen contribution from each facility as part of the whole. Under this “bubble™ model, Biological Nutrient Removal
(“BN'R.”) mprovements af any WWTP that results in reduced nitrogen levels towards the aggregate limnit, benefits the
property owner in each of the following Long Island Somd Sanitary Sewer Districts (“LIS SSD’s™): Port Chester; Blmd
Broo]c, Mamaroneck Valley, and New Raochelle.

‘Westchester Coumty has umiértaken various studies and demonstration projects related to nitrogen reduction to Long Island
Sound since the 1990%s. More recently pilot siudies of nitrogen femoval technologies were undertaken at the Mamaroneck

. and New Rochelle WWTP’s during 2004 and 2005, bench scale testing of membrane techno]ogy at Porf Chester in 2005-
2006.and testing in-pipe technologies at Blind Brook in 2005-2006.

Both the 2004 and 2008 State Consent Ordcrs contain milestone dates to achieve compliance with the nitrogen limits
contained therein. Stipulated penalties for failure to meet the milestone dates are $1,000 per day for the first 30 days, $2,500
per day for days 31 thronigh 60, and $5,000 per day beyond day 60. Failure to meet milestone dates or final effluent limits
will result in very significant financial penalties, and could result in the termination of the 2004 State Consent Order

altogether, resulting in extraordinary retroactwe regulatory penalties and fines, of which the estimated exposure could exceed
$200 milkion.

Thérefore it is imperative to commence work immediately to meet the propesed 2008 State Consent Order milestones and
avoid the referenced penalties, with construction of the BNR facility improvements' required to begin by July 2010. For this
reason a 2008 Capital Budget Amendment for Capital Project SLI01 is requested in the amount of $234,700,000 for pro_]ect
design, construction managenient and construction as required by the 2008 State Consent Order. Ultimate project cost is
anticipated to be $234,700,000.

[ Best Management Practices [ Energy Efficiencies |y Infrastruct J73 Life Safety | Project Labor Agreement
i Revenue. [ i Security [ Cther I .

FIVE-YEAR CAPITAL PROGRAM (in thousands) _ T

Estimated _ Tfnder
Ultimate | Appropriated| 2003 Z_ZOI]S‘ 2010 2011 2012 Review
i Total Cost
Gross ‘ 234,700 0 0 o 0 0 0 234,700
Less Non-Connty Shares » 0 . _
Net ' - 234700 0 0 0 0 0 0 234,700

Expended/Obligated Amount (in thousands) as of 09/04/08: $0

Current Bond Descnption For project design, engineering plans, construction management and construction as required
by the 2008 State Consent Order.

Amt. Requested: $234,700,000 PPU: 30 SEQR Classification: Type I[I

(Rev 07/08)
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CAPITAL PROJECT FACT SHEET

Comments: We are requesting bonding in an estimated maximum amount of $234,700,000 in 2008. This project will
finance design, construction management and construction of certain biological putrient removal (“BNR™) improvements, to
the Mamaroneck and New Rochelle WWTP’s which benefit the 4 LIS SSD’s.

Energy Efficiencies: The design will incorporate green building principles, sustainable building performance standards,
and the selection of energy efficient technologies, material’s and equipment usage specific for this project.

Appropriation History {in thousands):

Financing History (in thousands):

2008:
2000:
Total: § -

Recommended By:

i 5 -

“b}}-e%_- S AT fl-1v-0 d M ’M‘ ”//'f/dr

Budgei‘/)}ﬁ t y, Date Deparbﬂient of Public Works Date
Yol 14 Z@% b (‘!// L/A‘ P Thomas J. Lauro. P.E. 10/03/08

Depa‘ftment of lsianning ! Dite Requesting Department Date

(Rev 07/08)
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ReportDate  11/14/2008 o _ ‘ o Page :
Project Title LIS BNR'Reme on. : Proj ID

Capital Request

Departmental:Breparation

Submission 09/04/2008 Type of New

Date Project

Category Sewer and Water Districts Sub Long Island Sound
Category

Department environmental Facilities

Est Ult 2013 Under Review
Gross 234,700 ‘ 234,700
Non County Share
Total 234,700 : 234,700
Contact Person Coley, PE, G. Michael W J [—W @
Department Head ~ lauro, PE, Thomas J.
Signature

Projectbescrption&loe

Design, engineering plans, construction management and construction as required by the 2008 State
Consent Order of nutrient removal facilities in LIS BNR remediation area.

Limits for nitrogen discharge to Long Island Sound have been established through the 2001 Total
Maximum Daily Load (“TMDL”) as promulgated by the United States Environmental Protection Agency
(*USEPA”) and the States of New York and Connecticut. The County of Westchester {the “County”},
through an Order on Consent with the New York State Department of Environmental Conservation
{“"NYSDEC”)} dated December 24, 2004 {the “2004 State Consent Order”) and the new consent order to
replace the 2004 State Consent Order {the “20C0B State Consent Order”)}, is mandated to design and
construct those facilities and conduct those projects required for compliance. The recommended
technology for the Mamaroneck Valley waste water treatment plant {“WWTP”) is Integrated Fixed
Film Activated Sludge (“IFAS”) while the recommendation for the New Rochelle WWTP is to utilize a
Biological RAerated Filter ("BAF”} technology. The enforceable nitrogen limit in the New York
State issued State Pollutant Discharge Eliminaticn System (“"SPDES”) permit for the four (4} Long
Island Sound WWTP’s is written as an aggregate or “bubble” limit that includes the nitrogen
contribution from each facility as part of the whole. Under this *“bubble” model, Bioclogical
Nutrient Removal (“BNR"} improvements at any WWTP that results in reduced nitrogen levels towards
the aggregate limit, benefits the property owner in each of the following Long Island Sound
Sanitary Sewer Districts (LIS SSD's”): Port Chester; Blind Brook; Mamaroneck Valley; and New
Rochelle.

Westchester County has undertaken various studies and demconstration projects related to nitrogen
reduction to Long Island Sound since the 1990’s. More recently pilot studies of nitrogen removal
technolcogies were undertaken at the Mamaroneck and New Rochelle WWTP’'s during 2004 and 2005,
bench scale testing of membrane technology at Port Chester in 2005-2006 and testing in-pipe
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Report Date 11/14/2008 _ Page :

Project Title !:ihs’g@ﬁwhé ﬁﬁﬁo Proj ID

technologies at Blind Brook in 2005-2006.

Both the 2004 and 2008 State Consent Orders contain milestone dates to achieve compliance with
the nitrogen limits contained therein. Stipulated penalties for failure to meet the milestone
dates are $1,000 per day for the first 30 days, $2,500 per day for days 31 through 60, and $5,000
per day beyond day 60. Failure to meet milegtone dates or final effluent limits will result in
very significant financial penalties, and could result in the termination of the 2004 State
Consent Order altogether, resulting in extracrdinary retroactive regulatory penalties and fines,
of which the estimated exposure could exceed $260 million.

Therefore it is imperative to commence work immediately to meet the proposed 2008 State Consent
Order milestones and avold the referenced penalties, with construction of the BNR facility
improvements required to begin by July 2010. For this reason a 2008 Capital Budget Amendment for
Capital Project SLICl is requested in the amount of $234,700,000 for project design, construction
management and construction as required by the 2008 State Consent Order. Ultimate project cost
is anticipated to be $234,700,000.

Larchmont
Marnaroneck - Town
Marnaroneck - Village
New Rochelle

North Castle

Petham Manor
Port Chester
Rye - City

Rye - Town
Rye Brook
Scarsdale
White Plains

District 5 - William Ryan
District 6 - Martin Rogowsky
District 7 - Judith Myers
District 10 - Vito 1. Pinto ‘
District 11 - James Maisano : o

P

Cost Estimate Prepared by Environmental Facilides
(Department)

Cost Estimate Based on Year 2008
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Report Date 11/14/2008 : Page: 3
Project Title IR:REmediat 2 Proj ID

Phase Cost Ttem 2009 2010 2011 2012 2013 Under
~o A Review
Administrative Reviews {Planning, Legal, etc.) 800
Construction { inciude 10% contingent ) 196,100
Canstruction Management 16,500
Design, Architecture, Engineering 21,300

Total 224,700
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SEQR STATUS SHEET

PROJECT: Long Island Sound BNR Remediation (SLIO1)

DEPARTMENT: Environmental Facilities

Description

In 2001, the USEPA and states of New York and Connecticut promulgated limits for
nitrogen discharges into Long Island Sound. In 2004, the County of Westchester entered
into an Order on Consent with the New York State Department of Environmental
Conservation to bring the County’s wastewater treatment plants that discharge into the
Long Island Sound into compliance. Under the new Order on Consent, the County would be
allowed to provide for an aggregate reduction, such that reductions achieved at any one of
the four treatment plants would be attributed to the facilities as a whole.

Since the 1990s, the County has undertaken various studies and demonstration projects to
determine ways to reduce the amount of nitrogen entering into the Sound. Pilot studies of
nitrogen removal technologies, also referred to as Biological Nutrient Removal (BNR), were
undertaken at the Mamaroneck and New Rochelle wastewater treatment plants, bench
scale testing of membrane technology was undertaken at the Port Chester plant and testing
of in-pipe technologies were undertaken at the Blind Brook plant.

Based on these and other studies, the County proposes to install Integrated Fixed Film
Activated Sludge technology at the Mamaroneck plant and Biological Aerated Filter
technology at the New Rochelle plant to reduce the overall levels of nitrogen discharged
into Long Island Sound from the County’s wastewater treatment plants. These projects
have been incorporated into the new Order on Consent.

Bonding is requested at this time for design, construction and construction management of
these two projects.

SEQR Status

Type II. Since the projects are required under an Order on Consent, they are classified as
Type II actions, pursuant to section 617.5(c)(29), “civil or criminal enforcement proceedings,
whether administrative or judicial, including a particular course of action specifically
required to be undertaken pursuant toa judgment or order, or the exercise of prosecutorial
discretion.” '

wWCDP
11/08
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RESOLUTION 08- OZ.8
WESTCHESTER COUNTY PLANNING BOARD

Amendment of Westchester County Planning Board 2008 Capital Projects Report
SLI0T Long Island Sound Biological Nutrient Removal (BNR) Remediation

WHEREAS;, hxmts for nitrogen discharge to Long Island Sound have been established through the
2001 Total Maximum Daily Load (TMDL) as promulgated by the USEPA and the States of New York and
Connecticut; and : o

WHEREAS, the County, throngh a Consent Order with the New York State Department of -
Environmental Conservation (December 24, 2004) and the most recent modification to that Consent Order,
rmust now design and construct those facilities and conduct those projects required for comp liance; and

WHEREAS, the Consent Order contains milestone dates to achieve compliance with the nitrogen
Limits contained therein. Stipulated penalties for failure to meet the milestone dates are One Thousand-
{$1,000) Dollars per day for the first 30 days, Two Thousand Five Hundred ($2,500) Dollars per day for days
31 through 60 and Five Thousand ($5,000) Dollars per day beyond 60 days. Failure to meet final effluent
Timnits can result in very significant financial penalties of up to $37,500 per day per violation and, in
addition, violations of the Clean Water Act can be applied retroactively; and

WHEREAS, it is imperative to commence design immediately to meet Consent Order milestones
_and avoid penalties with construction of the Biological Nutrient Removal (BNR} facility improvements
required to begin by July 2010; and

WHEREAS, Capital Project SLI01 Long Island Sound BNR Remediation will fund the design and
construction of nutrient removal facilities in the Long Island Sound BNR remediation area; and

WHEREAS, the County Executive will submit legislation to the County Board of Legislators which
would authorize an amendment adding an appropriation of $234,700,000 to the 2008 Capital Budget to
create and fund this project, the costs of which will be equitably allocated among the four Long Island sewer
districts (Port Chester, Blind Brook, Mamaroneck and New Rochelie}; and o :

WHEREAS, the project is consistent with the policies of Westchester 2025; in that it will help
upgrade the County’s sanitary sewer systems and protect and enhance water quality in the Long Island
Sound; now, be it

RESOLVED, that the County Planning Board, pursuant to Section 167.131 of the County Charter, ;
amends its report on the 2008 Capital Budget to include the additional sum of $234,700,000 under the L
heading of Sewer and Water and gives Capital Project SLI01 a rating of “PL2” “approved in concept, subject. : j
to review when more detailed studies or plans are prepared.” :

A(&);%s‘j;ay of November 2008
Cheryl WintrjLewy, Chair f
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ACT No.238-2008

AN ACT amending the County 2008 Capital
Budget by creating Capital Project SLI0T -
Long Island Sound BNR Remediation

BE IT ENACTED by the Board of Legislators of the County of Westchester as foliows:

Section 1. The Capital section of the 2008 Budget is hereby amended as follows by édding
thereto the appropriations for the purposes and in the amounts set forth below:

Previous 2008 - Revised 2008

Appropriation Change Appropriation
. APPROPRIATION for Capital #] +$234,700,000 $234,700,000

Project SLI01 - Long Island
Sound BNR Remediation

Section 2. The estimated method of financing in the Caplta[ Section of the 2008 Westichester
County Capital Budget is amended as follows:

{I. METHOD OF FINANCING

Bonds and/or Notes 0 +$234,700,000 $234,700,000
Non County Shares

Cash

Total 0 +3234,700,000 $234,700,000

Section 3. This ACT shall take effect immediately.
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10604739.102

REFERENCE SLIO1

ACTNO. 239 -2008

BOND ACT DATED December 09, 2008.

A BOND ACT AUTHORIZING THE ISSUANCE OF $234,700,000 BONDS OF
THE COUNTY OF WESTCHESTER, NEW YORK, TO PAY THE COST OF
THE CONSTRUCTION OF IMPROVEMENIS TO OR THE PARTIAL
RECONSTRUCTION OF THE MAMARONECK VALLEY AND NEW
ROCHELLE WASTE WATER TREATMENT PLANTS TO REDUCE OR
CONTROL NITROGEN DISCHARGE INTO THE LONG ISLAND SOUND
FOR THE BENEFIT OF THE COUNTY’S BLIND BROOK, PORT CHESTER,
MAMARONECK VALLEY, AND NEW ROCHELLE SANITARY SEWER
DISTRICTS. '

WHEREAS, the capital project hereinafter described has been duly approved in the adopted
capital budget for the current fiscal year; and |

WHEREAS, the plan for the financing of the estimated maxinmum cost of such capital
project, as hereinafter set forth in this Bond Act, is in conformity with such capital budget; and

WHEREAS, all other conditions precedent to the financing of the capital project hereinafter
described, including compliance with the provisions of the State Environmental Quahty Rev1ew
Act, to the extent required, have been performed; and

NOW, THEREFORE,

BE IT ENACTED, by the Board of Legislatdrs of the County of Westchester, New York, by
the affinative vote of not less than two thirds of the entire voting strength thereof, as follows:

Section 1. For paying the $234,700,000 estimated maximum cost éf the constmcﬁon of
improvements to or the partial reconstruction of the Mamaroneck Valley and New Rochelle Waste
Water Treatmeni Plants to reduce or control nitrogen discharge into the Long Island Sound,

including original furnishings, equipment, machinery or apparatus or the replacement of equipment,

Fé&J
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2-

machinery or apparatus, for the benefit of each of the County’s Blind Brook, Port Chester,
Mamaroneck Valley, and Néﬁv Rochelle Sewer Districts, including. incidental expenses in
connection therewith, a class of objects or purposes, there are hereby anthorized to be issued
$234,700,000 bonds of said County pursuant to the provisions of the Local Finance Law. To the
extent that the defails of the aforesaid class of objects or purposes set forth in this act are
inconsistent with any details set forth in the 2008 Capital Budget of the County, such Budget shall
be deemed and is hereby amended to the extent inconsistent herewith.

Section 2. It is hereby determined that the estimated maximum cost of the aforesaid

class of objects or purposes is $234,700,000, and that the plan for the financing thereof is by the

issuance of the $234,700,000 bonds of said County authorized to be issued pursuant to this Bond
Act, providéd, however, that the amount of bonds ultimately to be issued shall be reduced by any
grants received from Federal or New York State sources.

Section 3. It is hereby determined that the period of probable usefulness of the
-aforesaid class of objects or purposes is thirty years, pursuant to subdivision four of paragraph a of
Section 11.00 of the Local Finance Law.

Section 4. Subject to the provisions of the Local Finance Law, the power to authorize
the issnance of and to sell bond aﬁticipation notes in anticipaﬁon of the issuance and sale of the
bonds herein authorized, including renewals of such notes, is hereby delegated to the 'bommissioner
of Finance, the chief fiscal officer. Such notes shall be of such terms, form and contents, and shall
be sold in such manner, as may be prescribed by said Commissioner of Finance, consistent with the
provisioﬁs of the Local Finance Law.

Section 5. (a) Tt is hereby determined that, following a public hearing held in

accordance with Section 237.151 of the County’s Administrative Code, all of the properties which
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have been determined to be benefited by the existing sewer improvements in the County’s Blind
Brook, Port Chester Mamaroneck Valley, and New Rochelle Sanitary Sewer Districts are benefited
by the aforesaid class of objects or purposes and the costs thereof shall be allocated among the
aforesaid Districts and assessed against the properties therein in the same proportion as the
equalized value of the real estate of the various towns and citiés of one District bears in proportion
to the equalized value in the other Districts, according to the method described in Secﬁon 237211

of the County’s Administrative Code for the costs of repair and maintenance of filtration plants.

(b) The faith and credit of the County of Westchester, New York, are hereby imrevocably
pledged for the payment of the principal of and interest on such obligations as the same respectively
become due and payable. An aImual appropriation shall be made in each year sufficient to pay the
principal of and interest on such obligations becoming due and payable in such year. To the extent
not paid from the assessment of pro;;erties assessable for this purpose in the County’s Blind Brook,
Mamaroneck Valley, New Rochelle and Port Chester Sanitary Sewer Districts, or other sources,
there shall annually be levied on ali the taxable real property of said County a tax sufficient to pay
the principal of and interest on such obligations as the same become due and payable.

Section 6. Such bonds shall be in fully registered form and shall be signed in the name
of the County of Westchester, New York, by the manual or facsimile signature of the Commissioner
of Finance and a facsimile of the corporate seal shall be imprinted or impressed thereon and may be
attested by the manual or facsimile signature of the County Clerk.

Section 7. The powers and duties of advertising such bonds for sale, conducting the
sale and awarding the bonds, are hereby delegated to the Commissioner of Finance, who shall
advertise such bonds -for sale, conduct the sale, and award the bonds in such manner as said

Commissioner of Finance shall deem best for the interests of the County; including, but not limited
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to, the power to sell said bonds to the New York State FEovironmental Facilities Corporation;
provided, however, that in the exercise of these delegated powers, the Commissioner of Finance '
shall comply fully with the provisions of the Local Finance Law and any order or rule of the State
Comptroller applicable to the sale of municipal bonds. The receipt of 1:.he Commissioner of Finance

~ shall be a full acquittance to the purchaser of such bonds, who shall not be obliged to see to the
application of the purchase money.

Section 8. The Commissioner of Finance is hereby further delegated the power to
authorize the sale and issuance of the bonds authorized pursuant to this Bond Act (a) at a discount in
the manner authorized by paragraphs e and f of Section 57.00 of the Local Finance Law, (b) at
private sale pursuant to the applicablé provisions of the Local Finance Law and any regulations of
the New York State Compiroller appertaining thereto, including the private sale of bonds at a
premium, (c) as capital appreciation bonds or term bonds at public sale or private sale pursuant to
the applicable provisions of the Local Finance Law and any regulations of the New York State
Comptroller appertaining thereto, and {(d) at a variable rate of interest in the manner authorized by
Section 54.90 of the Local Finance Law, including notes issued in anticipation thereof. The
Cominissioner of Finance is hereby authorized to enter into such agreements as said Commissioner
of Finance shall determine reasonable and necessary to facilitate the issuance, sale, resale and, or
repurchase of such bonds or notes pursuant to the provisions of Section 54.90 of the Local Finance
Law. Such bonds ﬁnd, or notes shall be of such terms, form and contents, and shall be sold in such
manmer, as may be prescribed by said Commissioner of Finance.

Section 9. ©  The power to issue and sell notes to the New York State Environmental
Faciliﬁes Corporation pursuant to Section 169.00 of the Local Finance Law is hereby delegated to

the Commissioner of Finance. Such notes shall be of such terms, form and contents as may be
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prescribed by said Commissioner of Finance consistent with the provisions of the Local Finance
Law.

Section 10. TI;e Commissioner of Finance is hereby further authorized, at his sole
discretion, to execute a project financing and loan agreement, and any other agreements with the
New- York State Department of Environmental Conservation and/or the New York State
Environmental Facilities Corporation, including amendments thereto, and including any instruments
(or amendments thereto) in the eﬁ'ectugtion thereof, in order to effect the financing or refinancing of
the class of object‘s 61‘ purposes described in Section 1 hgreof,‘ or a portion thereof, by a bond, and,
or note issue of éajd County in the event of the sale of same to the New York State Enviromnental
Facilities Corporation.

Section 11.  The intent of this Bond Act is to give the Commissioner of Finance

sufficient authority to execute those applications, agreements, instruments or to do any similar acts

necessary to effect the issuance of the aforesaid serial bonds and, or hotes without resorting to
further action of this Board of Legislators. |

Section 12.  All other matters, except as provided herein relating to such bonds, including
determining whether to issue such bonds having substantially level or declining annual debt service
and all matters related thereto, prescribing whether manual or facsimile signatures shall appear on
said bonds, prescribing the method for the recording of ownership of said bonds, appointing the
fiscal agent or agen'ts for said bonds, providing for the printing and delivery of said bonds (and if
said bonds are to be executed in the name of the County by the facsimile signatufe of the
Commissioner of Finance, providing for the manual countersignature of a fiscal agent or of a
designated official of the County), the date, denominations, matunties and interest payment dates,

place or places of payment, and also including the consolidation with other issues, shall be
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determined by the Commissioner of Finance. It is hereby determined that it is to the financial
advantage of the County not to impose and collect from registered owners of such bonds any
charges for mailing, shipping and insuring bonds transferred or exchanged by the fiscal agent, and,
accordingly, pursuant to paragraph ¢ of Section 70.00 of the Local Finance Law, no such charges
shall be so collected by the fiscal agent. Such bonds shail contain substantially the recital of validity
clausé provided for in Section 52.00 of the Local Finance Law and shall otherwise be in such form
and contain such recitals in addition to those required by Section 52.00 of the Local Finance Law, as
the Commissioner of Finance shall determine.

Section 13.  The validity of such bonds and bond anticipation notes may be contested

only if:
(1) Such obligations are authorized for an object or purpose for which said
County is not authorized to expend money, or
(2) The provisions of law which should be complied with at the date of
publication of this Bond Act are not substantially complied with,
and an action, suit or proceeding contesting such validity is commenced within twenty days after
the date of such publication, or
3) Such obligations are authorized in violation of the provisions of the
Constitution.
Section 14.  This Bond Act shall constitute a statement of official .intent for purposes of
Treasury Regulations Section 1.150 - 2. Other than as specified in this Bond Act, no monies are, or
are reasonably expected to Be, reserved, allocated on a long-term basis, or otherwise set aside with

respect to the permanent funding of the object or purpose described herein.
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Section 15.  This Bond Act, which shall take effect immediately in accordance with the
provisions of Section 33.10(b)(1) of the Local Finance Law and as provided in Section 107.71 of
the Westchester County Charter, shall be published in summary form in the official newspaper of
said County for purposes of this Bond Act, together with a notice of the Clerk of the Board of

Legislators in substantially the form provided in Section 81.00 of the Local Finance Law.
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STATE OF NEW YORK )
)
COUNTY OF WESTCHESTER )

I, the undersigned Clerk of the Board of Legislators of the County of
Westchester, New York, DO HEREBY CERTIFY:

That I have compared the annexed extract of the minutes of the meeting of
the Board of Legislators of said County, including the Bond Act contained
therein, held on December 9, 2008 with the coriginal thereof on file in my
office, and that the same is a true and correct transcript therefrom and of the
whole of said original sc far as the same relates to the subject matters
therein referred to.

I FURTHER CERTIFY that all members of said Beard had due notice of said
meeting.

I FURTHER CERTIFY that, pursuant to Section 103 of the Public Officers
Law (Open Meetings Law), sald meeting was open to the general public.

I FURTHER CERTIFY that, PRIOR to the time of said meeting, I duly caused
a public notice of the time and place of said meeting to be to be given to the
following newspapers and/or other news media as follows:

Newspaper and/or other news media
' Date Given

The Journal News December 8, 2008
The New York Times

WEFAS

WHUD

WvVOoX

News Channel 12

I FURTHER CERTIFY that PRIOR to the time of said meeting, I duly caused
public notice of the time and place of said meeting to be conspicuously posted
in the following designated public location{s) on the following dates:

Designated Locatlon(s}

of posted notice ) Date of Posting
Public Notice Bulletin Board December 8, 2008 -
8th Floor

Michaelian Office Building
148 Martine Avenue 3
White Plains, New York

IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of
said County Board of Legislators on December 10, 2008.

ot e s g

Tifa Seckerson, Clerk
Westchester County Board of Legislators

(CORPORATE SEALj}
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The foregoing Bond Act was duly put to a vote which resulted as follows:

AYES:

NOES:

ABSENT:

L.egislator
Legislator
Legislator
Legislator
Legislator
Legislator
Legislater
Legislator
Legislator
Legislator
Legislator
Legislator
Legislator
Legislater

Legislatoer

Legislator
Legislator

Martin Rogowsky
Thomas Abinanti
Lois Bronz

Gordon Burrows
William Burtcn
Peter Harckham
Kenneth Jenkins
Michael Kaplowitz
Judith Myers

John Nonna

Vito Pinto
William Ryan
Bernice Spreckman
Lyndon Williams

James Maisano

George Oros
Jose Alvarado

The Bond Act was thereupon declared duly adopted.

* * * * *

AFPP b BY, NTY EXECUTIVE

At AN

Date: Hui~ 1 , 2008 -
Ty LIk}
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ACT NO. 240 -2008

An Act authorizing the County of
Westchester to enter into a new Order on
Consent with the New York State
.Department of Environmental Conservation
in substitution for the existing Order on
Consent, executed in December 2004,
effecting nitrogen reduction in the County-
owned waste water treatment plants which
discharge into the Long Island Sound and
equitably allocating all costs related to such
nitrogen reduction.

BE IT ENACTED by the Westchester County Board of Legislators as follows:

Section 1. The County of Westchester is hereby authorized to enter info anew Order on
Consent (the “2008 State Consent Order”) with the New York State Department of
Envircnmental Conservaﬁbn (“DEC™) in substitution for the existing Order on Consent, executed
in December 2004, effecting nitrogen reduction in the County-owned waste water treatment
plants (each a “WWTP”) which discharge into the Long Island Sound (“LIS”), namely: (1) the
New Rochelle WWTP; (2) the Mamaroneck Valley WWTP; (3) the Blind Brook WWTP; and (4)
the Port Chester WWTP, as described in the 2008 State Consent Order, which is annexed hereto

and made a part hereof as Exhibit “A”,

§2. TheBoard of Legislators, following a public hearing held in aécordance with
Section 237.151 of the County’s Administrative Code, has hereby determined that all of the
properties in the four (4) LIS Sanitary Sewer Districts ("SSD"), namely: (1) the New Rochelle
SSD; (2) the Mamaroneck Valley SSD; (3) the Blind Brook SSD; and (4) the Port Chester SSD,

are benefited by the proposed measures to comply with the nitrogen reduction obligations
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established in the 2008 State Consent Order, accordingly all costs relating fo such compliance

shall be equitably allocated among alt four (4) of the above referenced LIS SSDs.
§ 3.  The County Executive or his duly authorized designee is hereby authorized and
empowered to execute all instruments and to take all action necessary and appropriate to

effectnate the purposes hereof.

§4. This Act shall take effect immediately.
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. Exhibit “A”
2008 State Copsent Ohier

[attached hereto]




Archived File - May Not Be ADA Compliant

New York State Department of Environmental Conservation
Office of General Counsel, 14™ Floof ,
625 Broadway, Albany, New York 12233-1500
Phone: (518) 402-0185 « FAX: (518) 402-0018

- Website: www.dec.ny.gov :

Alexander B, Grarmis
Cammissionear

October 17, 2008
Via Fax and Regular Mail |
Charlene M. Indelicato, Esq.
County Attomey ‘
 Michdelian Office Building -
148 Martine Avenue, 6 Floor
White Plains, New York 10601

re:  Order on Consent
. Case No. CO 3-20080730-65

Dear Ms. Indelicato:

Enclosed, please find Order on Consent CO 3-20080730-65 (Ordex). If Westchester
. County (County} wishes to seitle this matier, please retorn, by Jannary 31, 2009, the signed Order
and civil penalty payment. Please have an authorized person sign, in front of a notary public, and -
date the appropriate section of the Order entitled “Consent By Respondent”. The entire Order
should be retummed, with a certified check or money order payable to the order of the “New York
State Department of Environmental Conservation”, in the amount of One Hundred and Ninety-
Five Thousand ($195,000.00) Dollars, to: ' ‘

Office of General Counsel

New York State Department of Environmental Conservation
625 Broadway, Floor 14 ’

Albany, New York 12233-1500

Attention: Ms. Elissa Armater

Please copy the imdersigned on the transmittal letter for this matter. A fully executed
copy of the Order will be sent to you afier execution by the Department. Ifthe County does not
obtain-all the necessary approvals of the Board of Legistators related to-the Order by December
31, 2008, or if the County fails to retumn the signed Oxder with civil penalty payment by January
31, 2009, this settlement offer will expire and a further enforcement action will be commenced, .
seeking several million dollars imaccrued and accruing stipulated penalties. The Department will -
also seak additional monetary penalties for other violations of the Envirénmental Conservation
Jaw that are punishable by monetary fines of up to $37,500 per day, per violation. Please
anderstand that the civil penalty amount in this Order is a reduced amount offered as an incentive
to setile this matter in an expedient manner. :

¥ you have any additional .que:‘stions or concerns, please feel free to contact myself or -
Scott Crisafidlli at (518) 402-9512. Thank you for your anticipated cooperation in the resolution
of this matfer. . '




Archived File - May Not Be ADA Compliant

- Sincerely yours,

- ‘. énﬁ_smm o

Senior Attoimey

ce w/o enclosures: . ST s

Tim Dezolt, NYSDEC Director; Division of Water®
Scott Crisafulli, Esq,-NYSDEC Central Office-OGC

 Carin Spreitzer, BEsq.-NYSDEC Central Office-OGC
Alan Fuchs-NYSDEC Centrat Office-DOW
Richard Drapér-NYSDEC Central Office-DOW

.- Ror Eniringer-NYSDEC Central Office-DOW

. Thomas Ruodolph-NYSDEC Reg. 3
Cheryle Webber-NYSDEC Central Office DOW
Andrew Spano, County Executive-Westchester County - '
Larry Schiwartz, Deputy Comnty Execntive-Westchester County _
Sue Gerry, Semior Assistant to the County Executive-Westchester County
Thomas Lauro, P.E., Commissioner-Westchester County DEF
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STATE OFNEW YORK ~ * , o
DEPARTMENT OF ENVIRONMENTAL CONSERVATION

In the Matter of the A.lleged Violations of Azﬁp'les‘ 17 of the
" Environmental Conservation Law (“ECL”) and" .
Part 750 et seq., of Title 6 of the Official Compilation of

Codes, Riles and Regulations of the State of New York - L ORDER
. ' CONSENT
-by- ' L
: ~ Case No: CO 3-20080730-65
The Couitty of Westchester, |
" Resporident.-
WHEREAS:

A. THE CLEAN WATER ACT AND ECL ARTICLE 17

1. The Federal Water Pollution Control Act 0f 1972, also known as the Clean Water Act
(“CWA?), 33 U.S.C. § 1342 ef seq., anthorizes the Administrator of the United States
Environmental Protection Agency ("EPA”) to establish and administer a National Pollutant
Dischatge Elimination Systém (“NPDES”) prograri for discharges of pollution into the
navigable waters of the United States. .

2. The New York State Department of Environmental Conservation (“DEC”), through a
partnership agreement with EPA, administers this program in New York State (“State™). - Since
1973, DEC has conducted the State Pollutant Discharge Elimination Systen (“SPDES”) permit
program prrsuant fo Artiele 17, Tiles 7 and 8 of the New York State Environmental
Conservation Law (“ECL”). Among other things, 2 SPDES permif imposes limnitations on the
Jévels of poliutants that a sourcé can lawfully discharge, and iniposes sampling, recording;
reporting, monitoring and operational requirements. A SPDES permittee requires recording of
the Tevels of discharged pollutants on Discharge Moenitoring Reports (*DMRs™), which must be
filed with DEC. :

3. Any violation of & SPDES permit condition or order F;ﬁtej;ed into under Article 17, constitutes
. aviolation of ECL §§17-0803, 17-0807, 17-_0815 and 6 NYCRR 750-1.3(d).

4, Sebtidn 17-0501 of Article 17 of the ECL provides auﬂiority for thie State to take E
enforcement against violations of any water quality standards (“WQS”) adopted by DEC.

5. ECL §71-1828 provides that a discharger who violates any obligation irnposed by Tifles 1-
11 of Arficle 17, or the rules and regulations promulgated thereto, or the terms of any SPDES

1
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pemltt or order issaed thersmder shail be liable to pay a penalty not to exceed thzrty—sevea
thousand five-hemdred da]laxa ($37 ] 00) pet day for each wolatton.

6. 33U.8.C. § 1313(d)(1)(C) requires the statés to prumulgaie, and EPA to approve, . Total -
Maxirmom Daily Load waste allocations “TMDLs™) for water bodies for which the efflnent .
limits promulgated pursnant t033 U S [C. § 1311 (BA(A) and (B), are not stringent enongh to
comply with any WQS applicable to that water body. TMDLs establish wasté load allocations
for mdtvidual polhetants, applicable for all discharges to the affected water body, in- order to -

- emsure that the combmed effect of the dlscharges doea not result i in vmlaacm of the apphcable
WQs. - . ;

7. The Coimty of Westchester (“Restdent”) owns and operaies the pubhcly owned, treatme:at
planits, which were the subject of Order on Consent 3-20040603-130, dated December, 24, 2004
(“December 24, 2004 Order”) and are the sub]ect of thig Order on Ccmseai 3-20080730-65

" (“Ofder”), namely: .

a. Port Chester Sanitary Sewer District Wastcwa.ter Treaﬁnent Plant SPDES Permit No.
NY- 0026786 - .

. b Mamaroneck Sauitary Sewer District Waatewater Treatment Plant - SPDES Permit No.
NY-00267071 . :

c. Blind Brook Sanitary Sewer District Wastewater Treaiment Plani SPDES Peamt No.
NY-0026719 :

d. New Rochelle Sanitary Sewer Dlsfnct Wastew ater Treatmeat Plant - SPDES Permit
No. NY-0026697

(hezeinafter referred to collectively as the “Westchester County WWTPs™) each of which
‘possesses a SPDES permit and are subject to the regnlations referenced above.

B. THE LONGISLAND SOUND STUDY AND HYPOXJA IN LONG ISLAND SDUND

1. | 1985, EPA and the States of New York and Connecticat began a program to tesearch,
_moniter, and assess the water quality of the Long Island Sound (“LIS”), knowa as the Long
Istarid Sound Study (‘IISS”)

2. In 1987, LIS was designated an ‘Estuary‘ of National S1gmﬁcance pursuant to 33US.C
§1330.

3. A Managemeai Conference was convened in 1988 and charged with dcvalopmg a
Comprehenswe Conservation and Management Plan (“CCMP™) to protect and improve the
environmental quality of LIS while ensuring compatible irman uses.

4. Inl199%4,a CCMP was approvedby the Govermnors of Ncw York and Coanectlcut and the
EPA :

5. One of the most pressmg prab]ems addreased by the Maaagement Conference was hypoxia
(generally defined as levels of dlSSDIVBd oxygen of 3 mgll or less) which a:Efecfa a saBstaahal
postion of LIS in late summer.

6. Based on the LISS and other studies aad research, it 1s now understood that the chscha:gc of
nifrogen ffom sewage treatment plaats, industrial facilities, surface runoff and other -
anﬂ:rupogemc pomt and non-point sources causes or confributes to periodic hypo:ﬂc conditions
in some recewmg waters bodies, including LIS.

2
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7. When hypoxic conditions occur in LIS, the aﬁp]_iéable WQBs for dissolved oiyg‘au are -
violated. ‘ ' SR o S
2. The LISS CCMP 2ddressed fhe hypoxia problem through & Iif_ﬁs‘.egii approach o mitrogen
rach_iction.'- SRUEETI, . s ]
9. . Tn 1998, Conmecticnt, New York, and EPA adopted 2 LIS plan for Phase IIT Actions for.
Hypoxia Management inchuding nitrogen reduction targets of 58.5% for the eleven designzted
management Zones that comiprise the Connecticut and New quk'p'orﬁons of the LIS watershed.
10, OnApril 5, 2001, the EPA. approved the TMDL for aitrogen for LIS established by New .
Vork and Connecticut that mandates a 58.5% reduction of nitrogen from dischargers of nitrogen -
to LIS, stich as the Westcliester Comnty WWTPs, and other sewage treatment plants that
gis_chﬂgetoLIS;OverISyl?ars. ' - R S
11. The TMDL ideéntifies élevenrhypéxia'managaﬁen't zones for LIS, and requires that mitrogen
discharges be reduced in three five-year incremients over a total of fifteen years, culminating in &
 58.5% reduction in each zone. . : o .
12" The Westchester Cotmty WWTPs discharge into the portion of LIS fhat is designated as
Zone 7 in the TMDL. Cn ) '

_ 13. The incorporation of SPDES permit limits to meet water quality standards and TMDLs is
reguired by both New York State and Federal faw: ECL §§17-0809, 17-0811, 6 NYCRR 750-
L1 1()(5)G); 33 US.C. §§1311H)(1)(C), 1313()B)(A) and 40 CER. 122.42 (@YD)
Through the SPDES Permit process, DEC has imposed nitrogen limits reflecting the approved

TMDL in the SPDES Permits for the Westchester County WWTPs and has imposed nifrogen
Timits in the SPDES Permits for all other such dischargers to LIS in New York Stafe.

. £. CORRENT NITROGEN CONTROL REQUIREMENTS IN THE COUNTY'S
SPDES PERMITS | L ]

1. Asnoted above, each of thg Westchester County WWTPs has a separate SPDES Permit.
Each of those SPDES Permits réquires monitoring and reporting of an individual 12-month
rolling average (*12-MRA”) discharge level of the total nitrogen discharge from the WWTP.
The individual 12-MRA discharge level is defined as the monthly average nitrégen discharge for
the current month, averaged with the eleven previous months' monthly average discharges at that
WWIP, . . o . T L . ] -

2. 'I'l:Le SPDES Perm1ts also include an aggregate 12-MRA limit for the Wg:stchéstér County
WWTPs ("4 WWIF Aggregate 12-MRA™), which is the sum of the four individual 12-MRA.
- discharges for each month. ' : ’ - : o

3. Bogioing on Augast1, 2004; the 4 WWTF Aggregate 12-MRA Limit in the SPDES Permils
o tho Westchester County WWTPs.is 3,438 Iby/day.” Beginning on August 1, 2009, the 4+

 WWTP Aggregate 12-MRA Limitin the SPDES Permits for the Westchestor Conitty WWTPs
will be 2,464 Ibs/day. Beginning on August 1, 2014, the 4 WWTP Aggregate 12-MRA Limit in

. the SPDES Permits for the Westchester County WWTPs will be 1,768 Ibs/day. These mimbers

- cotply with the TMDL for LIS. “ T
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D. THE REVISED NITROGEN UPGRADE PLANS

. The nitrogen tperads activities required mader this Order at fhie County WWTPs 1) were
developed by the Respondent in consultztion with, and subject to ongoing comment: and review
by DEC; and 2) collectively represent, in the best professional jndgment of the Respondent and

DEC, a teasonable and appropriate program to meet the long-term nitrogen reduction goals of
his Order and the TMDL for the LIS, withottt compromising the Wesichester Cotnty WWIPS’
compliance with secondary freatient requirements and with minimal additional nitrogen releases
to LIS diring the upgrades. = = = B S

2. In furtherance of the goal of improving water quality and maximizing pollntion abaterment
during the implementation plan for pifrogen reduction sét forth in this Order, the Respondent and
DEC agies that during the period from the daté of execution of this Order until completion of the *

. upgrades, the Resporident shall: 1) comply with interim nitrogen limits; 2) make all best efforts
to place in operation treatment units and associated antomatic conirols as soon as they are
available, in order fo optimize removal as soon a5 possible; and 3) mitigate the duration and

. magnitnde of any exceedences of the SPDES effluent limits for nifrogen by the Westchester
County WWTPs during the upgrade process. : . ‘ S

3. DEC will actively seek adoption by Connecticut and EPA of the System Wide
Eutrophication Modet (“SWEM"), and associated exchange rates, to replace the exchange rates
from the LIS Management Commiitee’s LIS 3.0 model used in the TMDL for the LIS. Under
the SWEM exchange rates, in order to satisfy a 1.0 Ib/day nitrogen removal requirement in LIS
Management Zone 7, Respondent would need to acquire the following mifrogen removals; in
Ths/day, from entities in the respective LIS Managemeént Zones:

LI3 Managément Zone Using SWEM Exéhangc Ratés

8 - - 1.82
9 : - 725

10 , , 107
DEC s*upports the adoption of the SWEM and the exchiange rates mentioned in this section.

4. Tfthe SWEM, znd the shove-mentioned exchange fatios, are not éﬂopted for use in setting
nitrogen reduction limits pursuant to the TMDL for the LIS, DEG and Respondent recognize that :
fhe Respondent may be required to supplement its nitrogen reduction program. :
E. ANTICIPATED NON-COMPLIANCE L .

1. 6 NYCRR Part 750 and the Special Conditions of the Respondent’s SPDES Permits require

advazice notice to DEC of anticipated non-compliance with permit requirements for the

Westchester County WW1IPs. s CI o

2. The Westchester County WWTPS do not currently have the treatrent capability to meet the
_ A__g\gregate 12-MRA. ‘ : _ T

’/,, -' -- _--- ___A- - ‘. . .,._ i R
- ‘TEB New Rochelle WWTP is pot consistently meeting the SPDES permit limits for flow,

Wgafédnac_'eous Biological Oxygen Demand (“CBOD?) percent removal, and Total Suspended
“"Solids (“TSS™) percent removal. S ' . .

4
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/4. TheBlind Brook, New Rochelle, and Port Chester WWTPS do not currently have the -

. treqtment capability to meet the Water Quality Based Effiuent Limits (WQBELS) for Total
RBSidulehldﬁn&("TRC?}fnﬂmSPDESPer_m#s. L o

5. According to the first Engieering Plan Respondent submitéed, which was spproved on April
5, 2007, the Design Reports for the Manironeck WWTP and thie New Rochelle WWIT wete to
be submitted on February 28,2009 and December 31, 2009, respectively. It is enticipated that -
Respondent will not be able to submit the Design Reporis for the Mamaroneck WWTP and the
New Rochelle WWTPs on those dates, but instead would peed additional time for those
spbmissions. - : ' - ' . ' '

F. PAST NON-COMPLIANCE - e
-Discharges from the Westchester County WWTPS Have resulted in on-going contravertions of
the State’s WQSs pursiant to ECL §17-0501, and the DMRs submitted for the Westchester

County WWTPs reflect that the facilities failed to comply with the provisions of their SPDES
permit by having discharges.in excess of the flow and efflpent limits contaimed in the permits. .

G. REQUEST FOR MODIFICATION

On November 9, 2007, Respondent made a written request to DEC for modification of its
Decermnber 24, 2004 Order, to suspend all milestones and equirements related to nitrogen
removal. DEC denied the request for modification in a letter to Respondent dated December 21,
2007. By letter dated January 15, 2008, Respondent requested additional time to' discuss the
modification and associated nitrogen issues with DEC. DEC and Respondent met several times
over the course of the next few months, the Tesult being modifications to the December 24, 2004
Order memorialized in this Order. : - ) :

H. SUMMARY

1. For the purpose of achieving the SPDES limits referenced in subpéragraph C section 3, with
consideration for the request for modificatiod made by Respondent as detailed in subparagraph
G, DEC and Respondent enter into this Order to ensure the most expeditions planninig, design
' and construction of nedessary facility improvements, or implementation of any other necessary
nifrogen removal alterbatives. = . ' AR ' : -

2. The parties hereto agree that the setflement of the matters referenced above by the éﬁtering of
this Order without firrther litigation, hearing or adjudication of any issues of fact or law, is in the
public interest. . " . - o :

IT iS HEREEY ORDERED AND DECREED:

1. CONSENT ORDER: . _ o )
A. This Order supersedes all terms of the December 24, 2004 Order. All prior mderstandings
and agreements, exéept the SPDES Permits for the four (4) Westchester County WWIPs, as
related 1o nitrogen removal from the Westchester County WWTIPs to meet the TMDL, whether .
written or oral, between DEC and Respondent are merged info this Oxder. . T '

5
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B. The parties hereto agree fo sbide by the terms, limits, provisions and requirements get forth in
this Order. The parties hereto agres that the Order inclades, by definition, any and all attached
schedules and appendices, including any repori(s), plan(s), proposal(s), schednle(s) and other
<ubmissions referenced therein or made, prepared or submitted pirtaznt theretd: All required
<nbmissions and/or any Schednles or aftachments that are not aunexed to the Ordér as of the
effective date of this Order shall be deerned incorporated into and msile an enforceable part of
fhis Order wpon subrmission or, where DEC approval of such submission is reqoired; npon DEC
approval of such submission. All such schedules, attachments, appendices, report(s),
schedule(s), and plans(s) shall be folly. enforcesble as part of this Order, along with any
modifications hersto duly approved by the parties as provided for herein. ' o

€ Tn furtherance of the goal of improving water quality and maximizing pollution abatement,
DEC and Respondent agres o enter info fhis Order, purstasit to which, the Respondent shall: ()
undertake cerfain improvements at one or more of the Westchester Conty WW1IPs as may be
necessary to meet the Final/4 WWTP Aggregate 12-MRA; as defined below, by Aungust 1, 2017,
(b) omply with certain Interim Limits as defined in Paragraph II, below; (c) nndertake -
improvements af fhe New Rochelle WWTP in order to meet the SPDES Permit limits for flow,
CBOD percent removal and TSS percent removal; (d) undertake improvements at the Blind
Brook, New Rochelle, and Port Chester WWTPs in order to comply with the TRC requirements
of the SPDES Permits for those WWTPs; and (e) make all best efforts to place into full operation
one or more of the upgraded Wesichester County WWTPs, and implement any other necessary
~dditional nitcogen reduction alternatives to meet the Final/4 WWTP Aggregate 12-MRA by
Angnst 1, 2017, as soon as they are available. - :

D. Tt is nnderstood by Respondent and DEC that some of the deliverables required in this Order
may have already been submitted and approved by DEC. The dates that such deliverables bave
been approved by DEC are correspondingly set forth ir Appendix B hereto. '

1. DEFINITIONS
~ For puipéses of this Order, the following definitions shall apply:

1. “Construction Completion” shall mean that the process-related equipment and facilities are
constructed in accordance with the approved plans and specifications and the approved, relevant
" DesignReport. C ' : I S
5. “Design Period” shall mean the period which commences upon DEC’s approval of
'Respondent’s first.or second Engineering Plan, as appropriate, and terminates with DEC’s
_ approval of the relevant Design Report(s) to be submittéd by Respondent, as described herein.
3. “Pinal/4 WWTP Aggregate 12-Month Rolling Average” (“Final/4 WWTP Aggregate 12-
'MRA”) shall mean'the aggregate total nitrogen limits for the foir (4) Westchester County - '
WWTPs to be imposed as the enforceable nitrogen discharge limits at the conclusion of the term
of this Order, pursnant to the SEDES Permits for the Westchester County WWTPs. - -

- 4. '_“iﬁnfeﬁm]Aggféégé{e 12;M0n£h Rolling Average™ (“-Intsﬁmngg‘tfegéte ‘12—.MRA”) shall mean
the aggregate total nifrogen Timits for the four (4) Westchester County WWTEs to'he imposed as
. . . - . 6 ' -
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the enforceable nitrogen discharge limits from the effective date of this order {*EDO™), mtil the
Mamaroneck 12-MRA is imposed, as set forth in Appendix B, section A.

5 “Tntorim Limmits” shall mean those effinent discharge limits with which Respondent shall
comply as the enforceable limits in effect for the Westchester Coumnty WWTPs for the doration

of this Order, as set forth in Appendix B hereto, and to be set forth in'the approved, relevant
Désign Report, and includes but is not limited to, the Interim/Aggregate 12-MR A, Mamaroneck
12-MRA and New Rochelle and Maimaroneck/A ggregate 12-MRA.. e S ‘

6. “Mamaroneck 12-Month Rolling Average” (“Mamaronzck 12-MRA") shall mean the
" aggregate total nitrogen limit for the Mamarorieck WWTP to be imposed as the enforceable
. nitrogen discharge limit six (6) months from the completion of construction of Phase I at the
Mamaroneck WWTP, as set forth in Appendix B, section A '

7 “New Rochelle and Mamaroneck/Aggregate 12-Month Roliing’ Average” (“New Rochelle
and Mamaroneck/A ggregate 12-MRA”) shall mean the aggregate fotal nitrogen limits for the
New Rochelle and Mamaroneck WWTPs to be imposed as the enforceable nitrogen discharge
Jimits six {6) months from the completion of construction of Phase I at the New Rochelle-

WWTP, as set forth in Appendix B, section A. - o :

8. “New Rochelle Demolitidn Contract” shall mean the demolition and removal of cbsolete
equipment at the New Rochelle WWTE. -

5. “New Rochelle Plant Evaluation Study” shall mean a study of the New Rochelle WWTP to
evaluate the ability of the existing plant systems and processes fo achieve required SPDES
pernit conditions, determine process and hydraulic improvements or modifications fo mest those
permit requirements and identify required upgrades. T

10. “Notice to Proceed to Constraction” (“NTP C**): Pursuant fo the Wicks Law, all contracts
consist of 4 elements: “G {general construction),” “P (phunbing),” “E (electrical)” and “H
(heating, ventilation and air conditioning).” NTPC milestones shall be met when, at 2 ooinimmm,
the “G” element is noticed to proceed to copstraction and Respondent notifies DEC of such
potice. The noticing of any and/or all the other elements of 3 contract shall not be considered -
* compliance with an NTPC milestone, tmtil the “G” element is noticed t0 proceed to construction,
. If the Respondent fully executes a project labor agrecment, in accordance with section 222 of the
New York Staie Labor Law, and provides DEC with notice of siich agreement, the Respondent is
not required to comply with the requirements of separate specifications (also referred to as Wicks
J.aw). As such, the Respondent will not need to enter into a contract with 4 prime contractors.
Instead, the Respondent will enter info'a confract with a single prithe confractor and NTPC
nilestones will be met when fhat single prime contractor is awarded the contract and noticed to
proceed to comstruction. S . S

- facilities and umit processes at such Westchester County WWIT's which may be imder.
constructiof in connection with the WWTP Improvement Program in'ofdér to meet their highest
freatment capability, despite the potential for limited and/or reduced ‘finctionality of certain
facilities which may be under construction at any given time. The Operations Plan shall also

include a WWOP, as defined below, for operations during wet weather flows. "~~~

7
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H

12. “Phase I” at the Mamaronéck WWTP shall mezn igsgailatioﬁ of Integrated Fixed film
Activated Studge (“TFAS”). B o .

13. “Phase I” at the New Rochelle WWTP shall mean insta]laﬁon of biolééiéal aerated flters

14, “Phase IT” a the Mamazoneck WP thall mem installation of the Moving Bed bioflm
reactor (“MBBR”) techriclogy. ' ' : ) o " .

15. “Phase IT" at the New Rocheile WWTP shall mean installation of additional nitrification
fitters. o ' - ' '

16. “Reset Bvent” chall mean the date on which the Inferim Limits for total nitrogen are adjusted
piirsuant {o identification of a specific need it the approved, relevant Design Report.

17. “Wet Weather Operations Plan” (“WWOP™) shall mean a plan to be submitted by
Respondent in accordance with the provisions of Appendix A herefo that ghall specify a method
of operating the treatment facilifies and upit processes af such Westchester County WWTPs in
order to meet their highest treatment capability during wet weather flows.

j11 8 MLEMENTATIGN OF THE WWTP IMPROVEMENT PROGRAM

A In order to reduce nitrogen and TRC discharges to the LIS in accordance with the SPDES
Permits for the Westchester County WWTPs, as referenced ‘above, and meet SPDES Permit

limits for flow and percent removal for CB OD and TSS at the New Rochelle WWTP,

Respondent 1S directed to implement a WWTP fmprovement Program (“Program’) as set forth in
this Order. The schedule of corpliance applicable to the Program ig'anmexed hereto and made a
part hereof as Appendix A. The Program shall include any hecessary WWIF ipgrades, and other
necessary additional nitrogen reduction alternatives, and shall be set forth in detail in the first and
cecond Engineering Plans and relevant Design Reports, all to be submitted by Respondent-to

DEC for approval, The first and second Engineering Plans will onfline the Program and the
rationale for such Program and will includé a discussion of the alternatives that were reviewed

and the specific activities that Respondent will undertake t0 achjeve'the SPDES Jimits referenced
above. The relevant Design Reports will include des_ign'inijiﬁ;aﬁoﬂ for each project outlined in
the first or second Engineering Plan and will inchude a'final jmiplemientation schedule of all
improvemenfs. = - ' ' I S

-B. Nitrogen '
1. - Specifically, the first Engigeering Plan sha]l inc%lu_de: l

a. an cvaluation of pitrogen fréatment capabilities at each of the Westchester County
b. the development and analysis of nifrogen reduction alterhatives;
- ¢. acost effectiveness analysis of alfernatives;
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d. = description of the roco::omzndﬁd Program and the individnal projeots to be
tmndertaken as part of same, mcludmg the technologws and processes tobe
installed under each project; . :

e. the preliminary bases of design for each project and the eshmaied oonstmctlon

- cost.of each project; and. . -

f a prchmmary constraction and mplementahon scheduile for the overall Program

2. Spem:ﬁca]ly, the second Engineéring Plan, as necessary for Respondcnt to mee:t
the Fm31/4 WWTP Aggregate 12-MRA1 by Angust 1, 2017, shall mclude

a the development and analysm of additional mtro gen reduotton altematwes w]:uch
" may inchude nitrogen trading components; . -

b. zn evalnation of further nifrogen treatment capabilities, including further mﬁ:o gen
treatment capabilities at all 4 WWTPs, and spocrﬁca]ly evaluanng Phase 1I at the
New Rochielle and Mamaroneck WWTPs;.

a cost effectiveness analysis of additional alternatives;

d. adescription of the recommended Program and the individoal pm]ecfs to
be undertaken as part of same, mcludmg the technologies and processes to be
installed under each project;

e, the preliminary bases of design for each project and the eshmatod cost of each
project, including construction costs if dpplicable;

f . a preliminary implementation schedule and if appropriate, a preliminary
constroction schedule, for the Program; and™

g. proposed dates for a meeting with DEC, to be held within thirty (30) days of
DEC’s receipt of the submitted second Engineering Plan, to explain and discuss
the additional nitrogen removal altematives. DEC and Respondent will
discoss the necessary content of the relevant Design Report based on the chosen
additional nitrogen reduction alternative(s). DEC refains sole dJ.SGIeﬁDD to

- determine the content of the relevant Des1g11 Report. '

@

3 Specx:ﬁca]ly, the Design RﬂPOT_t for Phasa Tat the New Roche]le WWTP and the Des1ga1
Report for Phase I at ﬂle Mamaroneok VETWTP eich, shall mclude E

" a. - detailed demgu information- for the treatment facilities and/or processes fo be.
.+ installed, including the bases of design and plans and specifications; .
b. afinal construction and implementation schedule with jpecific tasks, durations
- and milestone dates. The implementation schedule shall contain milestone dates’
for the NTPC, as well as the date for submittal of an Operations Plan, and a .
WWOP for the New Rochelle and Mamaroneck WWTIPs durmg the constructmn
‘phases of the program;
alist of Reset Events; . '
proposed interim dischiarge limits for tho New Ro chielle WWTP and Mama:oneck
* WWTP durizig the construction phase; ‘and
e.. an application to DEC for a modification of the design flow in the SPDES Permits
- for the New Rocheﬂo WWI'P and if necessa:y for the Mamaronﬁck WW‘IP '
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4. Specifically, the Design Report for the pitrogen removal alternatives, necessary for -
Respondent to meet the Final/4 WWTP Aggregate 12-MRA, by Angnst 1,2017,
. ghall inclnde: - ) . ' o -

a. .if upgrades of any of the Westchester County WWTPs beyond Phase I upgrades
at the New Rochelle and Mamaroneck WWTPs are identified in the second
Engineering Plan as nécessary to mest the Final/4 WWTE Apgregate 12-MRA by
Angmst1,2017: . . . it

1. . detdiled design information for the freaiment facilities and/or processes fo
be installed, including the bases of design and plans and specifications;,
2. a final construction and fmplementation schedule with specific tasks,
durations and miléstone dates. The implementation schedule shall contain,
milestone dates for the NTPC, as well as the date for submittal of an
Operations Plan, and a WWOP for the Westchester Counfy WWTPs during
the construction phases of the program; -
. 3. alist of Resef Events; - : a co
4. proposed interim discharge limits for the Westchestér County
 'WWTPs during the constrmction phase; and ' -
.5. an application to DEC for a modification of the design. flow in the SPDES
. . permits for the applicable Westchester Comnty WWTPs. -

"b. if additional nitrogen removal alfernatives, other than those requiring construction
at the Westchester County WWTPs are identified in the second Engineering Plan
as necessary to meet the Final/4 WWTP Aggregate 12-MREA by August 1, 2017:

1. detailed information as determined at the meéting between Resp ondent
and DEC regarding the second Engineering Plan (see DLB.2.g. in this Order);
7. afinal implementation schedule with specific tasks, durations and
milestone dates; ) _ ' . -
3. alist of ResetEvents; and o o
4. any other information, deemed necessary by DEC, to design and
implement the chiosen additional nitrogen removal alternative(s).

5. Respondent shall undertake a non-point source study, in cooperation with vadious .
eduicational, research and/or technical institutions. Respondent shall submit to’ DEC; for DEC’s
roview and comment, the Scope of Work for the nop-point source-study to'be undertaken, as
described herein, and Respondent shall provide DEC with regilar statis repoits asto the = = .
progress of such study. Respondent shall provide such proposed Scope of Work fo DEC no later
than February 28, 2009. ' ’ - .

§: Respondent shall create, adopt and implement a program fo equitably apportion, among’
the sewer districts that are served by:the four (4) Westchester County WWIPs, the capital costs
associated with all nitrogen reduction required by this Order necessary to meet the Final/4
WWTP Agpregate 12-MRA by Augnst 1, 2017. 'Responderit shall subimit this program,
approved by. the Westchester County Roard of Legislators, to DEC, for DEC’s review and ‘
comment 0o later than December 31, 2008. .

7. On Tuly 3, 2006, the Town of North Castle (“North Castle”) entefed into Ofder on -
Consent 3-2004-1207-3 with DEC. For purposes of the TMDL for LIS, Notth Castle is located
within Zone 7, which also encompasses the foir.(4) Westchester Conty WWTPs. Pursuant to
the TMDL. for LIS, North Castle is required to reduce its nifrogen discharges fo the LIS by
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twenty (20) The/day, from 33 Ibs/day to 13 Ibs/day. As related to the required nifrogen
reductions, North Castle sebmitted a Design Report to DEC on June 29, 2007, which was
approved by DEC on Jamoary 7, 2008. - : ' S -

Pursuarit to this Otder, Respondent agrees to rednce pitrogen by the amout of nitrogen loading
North Castle needs to achieve ifs nitrogen allocation et forth in the TMDL for LIS, after North
‘Castle completes all nitrogen upgrades as specified in North Castle’s approved Design Report.
The amovnt of nitrogen loading Respondent would be liable for would be determined by DEC no
- later than August 1, 2010, one (1) year after completion of all nitrogen npgrades, as specified in
North Castle’s approved Design Report. Notwithstanding DEC” 5 determination, Respondent’s -
obligation to reduce nitrogen loading on behalf of North Castlé shall be imited to a maximom of -
- ten (10) Ibs/day, as may be necessary for North Castle to reach a nitrogen lirhit of 13 Ibs/day as
required by the TMDL for LIS and as specified in Order on Consent 3-200401207-3. The
amount of nitrogen Respondent would be lable for would be a static mumber and Respondent
would not be lizble for any additional nifrogen rediictions due to population growth in North
Castle. Notwithstanding the above, the Respondent shall only be Hable to reduce nitrogen
-1oading on behalf of North Castle if North Castle operates its upgraded WWTP according to
- North Castle’s Operations Plan. The Operations Plan describes how to operate and mainfain
newly installed equipment and is usually supplied by the contractor to the pemmittee before start
up of the WWTP, but may also be added to by the permittes fo merge requirements for the new,
equipment with an established maintenance program for the WWTE. '

Respondent’s lability for the remzinder of North Castlé’s nitrogen rednetions is contingent upon
Respondent and North Castle entering into a written agreement for Respondent to take liabjlity
for the remainder of North Castle’s required nifrogen reductions. Such agreement must be

* cubmitted to DEC no later than Angust 1, 2011, If such agreement is entered into, Respondent
chall remove addifional nitrogen atiributable to North Castle; as previonsly defined in this Order
no later than Angust 1, 2017. This Order does not restrict the terms of such agreement, including
but not limsited to, payment by North Castle to Respondent for capital and/or operation end
maintenance costs. S " T

This Order does not modify or aileviate any obligation of Noith Castle to complete all nitrogen
upgrades as:specified in Noith Castle’s approved Design Report. Any agreement reached - -
_between North Castle and Respondent would be reflected in the nitrogen aliocations through

modification of the appropriate SPDES P erimits.

C. Total Residual Chiorine (TRC)

1. - The first Engineering Plan _shaﬂ'id‘enﬁfy the treatment facilities necessary to achieve
compliance with the WQBELS for TRC of 1.5 mg/1 for the Blind Brook WWTP, 0.5'mg/ for the
New Rochelle WWTP, and 1.2 mg/ for the Port Chester WWTP. The first Engineering Plan
was approved by DEC on April 5,2007. ~ ~ ° R R

2. Specifically, the Design Reports for TRC reductions at the Blind Brook, Port Chester and
New Rochelle WWTPs shall include:- . ) : ' :

~ a. detailed design informaftion for the treaﬁneﬁt. facilities and/or processes to
be installed, including the bases of design and plans and specifications; and =
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b. & final constroction and implementation schedule with specific tasks,

 durations and milestone dates. The implementation schedule shall contain
ruilestone dates for the NTPC, as well as the date for submitial of an
Operations Plan, and a WWOP for the New Rochelle, Blind Brook and Port Chester
WWTPs during constraction.

) _'Ihe Deslgn Report for TRC reduction at the Blmd Brook and Port Chester WWTPS isdue
twelve (12) months from the effective date of this order. -
The Design Report for TRC reduction at the New Rochelle WW’I‘P is due December 31 2010.

D. Secondary Treatment and Flow af. the New Roche]le WWTP

1. The ﬁrst Engmeenng Plan shall mclude an evaluej:lon of the New Rochelle WWTP for the
purpose of meeting the flow and petcent reinoval requirements for CBOD and TSS in the
SPDES permit and identification of the treatment units necessary to achieve eomphance with
those lJroﬂs The first Engmeenng Plan was approved by DEC on Aprl 5, 2007. '

2. The Design Report for the New Rochelle WWTP shall provide detailed design
information for the treatment facilities and/or processes to be instafled at the New Rochelle
WWTP, including the basesof design and plans and specifications. The Design Report for the
New Rochelle WWTP sha]l contain proposed interim discharge limits for the period.of
construction and:

a. detailed desi go information for the treatment faeﬂltles and/or processes to

be installed, including the bases of design and plans and specifications; and

b. a final construction and implementation schedule with specific tagks,

durations and milestone dates. The implementation schedule shall contain
milestone dates for the NTPC, as well as the date for submittal ofan

Operations Plan, anl:l a WWOP for the New Rochelle WWTP dunng construction.

The Design Reporl: for secondary treatment a:od ﬂow at'the New Ro chelle WWTP is due on
December 31, 201 0.

E. Sohedules

: 1. The schedules o l:ne su'broltted as part of the relevant Des1go Reports will show sequermal
. and parallel tasks to be conducted purswant to this Order for the purposes of identifying critical
_ junctions in the project schedule and aveiding conflicts that could lead to delays. Respondent
agrees to make every effort to insfall the facilities necessary to acl.ueve compliance with the
WQBELS for TRC as soon as possible ' _ . _
2. Speolﬁe rmlestones for the activifies et forth in Paragraphs ]II sobparagraphs B,Cand
D, ahove, are set forﬂ1 in Appeudm A hereto :

F. Twelve Month Rol]mg Average Calcu.latlon 7

For a Reset Eveni; the Intenronggrewate 12 IVIRA shall be calculated as follows
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1. For the first month after the Reset Event, only the first month is to be inclnded in such.
calcolation; and . - - o ST _ .
> For cach month following the first month and wntil the twelfth month, the caleulation will
bepin with first month and inclnde every month that follows the first month until twelve months
- can be averaged ) S B -

The Mamaroneck 12-MRA. shall be calculated as follows: -

1. Beginning Jane 30, 2013, only July 2013 is to bé included in such calculation; and

2. For each month following June 30, 2013 and mfil June'30, 2014, the calculation will begin
with July 2013 and include every month that follows July 2013. : :
The New Rochelle and ‘Man;arbnecﬁ/Aggraga_ie 152—MRA shall be calcqléted as follows:

1. Boginning Decerber 31, 2014, only January 2015 s to be included in such caloulation;

2. For each month following December 31, 2014 and until December 31, 20 15, the
‘calcnlation will begin with January 2015 and include every month that follows January 2015.

The Final/4 WWTP Aggreéaie 'IZ—LvI»RA shall be calcnlated as follows:

1. Beginning August 1, 2017, only the. month of August 2017 is to be included m such
calcolation; and . , .

2. For each month following Angnst 1, 2017 and until Augost 1, 201 8, the calcolation will
begin with August 2017 and inclode every month that follows Angust 2017. |

IV. INTERIM EFFLUENT LIMITS R

A For the duration of fhis Order and nntil Angust 1,2017, uiless a Resct Everit is identified in
an approved Design Report, the Respondent shall meet the Interim Limits provided for in
Appendix B. While these Interim Limits are in effect, the terms and limits of this Order shall
constitute the enforceable limits for the Westchester County WWTPs. IR

B. Tn addition fo atfaining the Tnterim Limits for the Westchester County WWTPs, the -
‘Respondent shall make all best efforts to place in operation all treatment units as soon as they are
operable, up until the time those WWTPs have been fully upgraded or additional nitrogen
reduction alt;arhhtivgs have been fully implemented in accordance with this Order. - :

v, REVIEW AND APPROVAL OF SUBMISSIONS: CL i
A DEC shall notify Respondent, in writing, of its approval or disapproval of any submitfal. -
required fo be made by Respondent pursuant to this Order, oher than Quarterly Reports s
dofimed in Patagraph VL.~ T T o e

B. DEC shall make a good faith effort to review and respond to each of the submittals

" Respondent makes pursuatt to this Order within sixty (60) days. Should Respondent not receive
notice of compléetion 6FDEC’s review within 60 days, Respondent may request in writing that
DEC complete such review within thirty (30) days of the end of the 60 day. period. In respobse,
DEC may either complete its review within this 30-day period or give Respondent a written
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nofice that a longer period for réview will be required. In eifier case, Respondent will be entitlsd
to an extension of any affected milestone date for an equal fims period, commencing from the
end of the 60 days. . : o ; B

€. 1 DEC ipproves he submission in whole, fhe submission shall be desmed incorporated into.
this Order and Respondent shall implement it, in accordance with its schedules and terms, as
approved. L . . oL '

D. If DEC disapproves a submission in whole, or issues its approval with conditions, it shall so
notify Respondent in a writing that specifies with reasonable particrlarity the grounds for such
-disapproval or the grounds for onditional approval, Within thirty (30) days of Respondent’s
receipt of such notice of disapproval or conditional approval, or such longer period as the parties
may agree fo In wiiting, Respondent shall be entitled to submiit a revised submission, which
addresses each of DEC’s specific conditions or grounds for disapproval. Review of any revised
submission is subject to the approval process outlined in stbparagraphs B and C, of this
Paragraph. S AT o

E. Réspoﬁdcnt shall be permitted o revise a submission no more than twice.

F. Following receipt of any second revised submissions, DEC shall either accept or Teject the

second revised submission. If DEC approves the submission in whole, the submission shall be
deemed incorporated into this Order and Respondent shall implement it, in accordance with its
schedules and terms, as approved.: In the event DEC rejects a second revised submission,
‘Respondent will be deemed to bein violation of this Order. .

VI, PROGRAM ADMIN ISTRATION _ .
A. Quarterly Reporting: For the duration of this Ordet, Respondent shall submit written or
electronic quarterly reporis to DEG (“Quarterly Reporis”) by the thirtieth day of the month.
following the end of each: quartetly petiod. For purposesof this Order, quarterly periods shall
be: Quarter (1): January 1 = Match 31; Quaiter (2): April 1~ June 30; Quarter (3): July.1— -
Septerber 30; and Quarter {4): October 1~ Décember 31. Such Quarterly Reports shall describe
the actions taken by Respondent towerd achieving compliance with this Order during the
previous three (3) month period, including:

1. Alist of contractors and/or consultants retained by the Respondent in
' comnection with Respondent’s cofnpliance with this Order;
© 2. A detailed description of all projects being undertaken by Respondent, its
contractors and/or consultants, including: (a) the work performed pursuant
to fhis Order during the reporting period; (b) the status, by percentage, of
' completion of the project(s) which are the subject of the Quarterly Report, .
and {c) all anticipated activities of the Respondent its contractors and/or
. consultants for the next 3 month period. The parties agree that
information provided in prior quarterly reports need not be reiterated in
. subsedquent quarterly reports, exce t to the extent necessary to make
adequat cross-reference o currently rep orted items.

3. A description of the recommended Program and the individual projects to
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- be undertaken as part of the second Engineering P]an., and relevant Design
. Report; inclnding the technologies and processes to be installed under -
each project; . T S

4, Triformation regarding any continning delays enconntered or any delay

' anticipated that may affect the fiture schedule for implementation of the
‘Respondent’s obligations under the Order, and efforts made to address,
sninimize or eliminate thnse contimming delays or anticipated delays; °

5. Any chianges in project manﬁgémjcnt; ' | N
.. Any other issuiss with the potential to materially affect the projects to be
undertaken pursuant to this Order; - - . S :

7. . -Areport on the Envifonmenial Benefit Projects (EBPs), required under
. Paragraph VII, subparagraph B, including 2 detailed statns of the EBPs,
cost accounting of all funds expended on the EBPs during the prior quarter
. and general estimates of the costs expected to be incusred during the '
_following quarter; and ' S

8. An executive summary that summarizes the information requived in
subsections 1-7, above. . Respondént shall choose the format for the first
executive summary, and shall modify the format in accordance with any .

" subsequent téasonable requests by DEC. ‘

B. Qu_artérly Progress Meetings: Representatives of the parties shall hold quarterly progress
meetings to discuss and resolve any problems that may arise in connection with the Respondent’s
compliance with this Order. Additionally, Respondent shall provide updates conceming the
EBPs as part of its Quarterly Progress Meetings: Tn order to provide the parties withan™ .
opportmity to discuss matters discussed in the Quarterly Reports in a timely manner, the parties
shall use best efforts fo conduct sach quarterly meetmgs within the thitty (30) day period

.. following the issnance of each Quarterly Report: As necessary, responsible staff of both parties
shall attend progress meetings. The meetings will be held at a mtnally acceptable location

" within Westchester County. . . L e

€. Program Managers: 7 _ A S ]
1. Respondent Program Manager: Within thirty (30) days of the effective date of this '
Order, Respondent shall designate 2 Program Manager, who shall report to the
~ Westchester Coumty Comimissiorier of Environmental Facilifies, and who will be
. responsible for assuring that Respondent coniplies with the tefms of this Order in a
- manner which is a5 efficient as possible. ‘Respondent shail notify DEC of such
" designation and any changgs int such designation. The Program Manager shall have, at a
minirom, the following dufies: L . . .
a. . Facilitating the coordination of Respondent’s activities among its depariments
- and agendies.in order 1o expedite complianes with the terms of this Order, and
ensuring that appropriate representatives of other Respondent departments

and/or agencies attend the quarterly mectings;
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b. medm.g DEC with mfonnauon regardmg fhe status of consultant/ confractor
: promemeni; )

& Attending all quartm‘ly meeungs, provided however that the Project Managsr
may name & designes to attend such maetmgs on ]:15 or her behalf

.d. Filing all necessary réports in 2 tlmely manner )

‘e. Detecting problems that might delay implementation ofﬂ'us Ordér and taking
all necessary steps fo overcome the effects of such problams, mcludmg but not
limited to, prompily notifying the State. .

£ Submlthng to the State a written certification of compliance; w1thm fifteen
(15) days after every milestone date has bee:n met.

2. DEC Program Manager. The Program Managcr for DEC sha]l be. the Regmn 3
Water Engineer, and shall have, ata mmm:mm, the following duties:

a. ‘Facﬂltaie coordinafion-of all DEC actlons required under this Order'

b. Attepd all quarterly meetings, or name a designes to attend on his or her
beha]fm the event that conflicts arise in the pla:nnmg of such meehngs

V. PENALTIES

A. Tnrespect of Respondent’s alleged violations of the State’s WQSs and its SPDES Permlts for
ths Westchester County WWTPs, as referenced herein, as well as Respondent’s request for
modification of the December 24, 2004 Order, as referenced herein, a civil penalty of Nine -
Hundred and Seventy—Flve thousand ($975,000) Dollars is hereby assessed against Respondent,
of which an amount in the sum of Oné Hundred and Nine ty-Five thousand ($195,000) Dollars
shall be paid by Respondent to DEC by January 31, 2009, by check made payable to the order of
the New York State Department of Envxronmental Conservanon. Respondent shall submlt such
penalty payment for -

Oﬁica of Gerietal Counsel
New York State Department of Enwronmental Consarvahon
625 Broadway, 14™ Floor
Albasy, NY 12233+1500
Attn: ‘Elissa Armater

A copy of the transmlttal letter sha]l be sent to Carm E. Spreﬁzer Esq ai the-address Ilsted in
‘ ParagraphXVI. :

ENVIRONMENI‘AL BENEFIT PROJECTS

B. 1. Respondent agrees to expend an amount that shall not be less than Seven Hundred and

- Bighty thousand ($780,000) Dotlars, which represents the balante of the $975,000 penalfy
referred to in Paragraph VII, subparagraph A, fo perform Environmental Bénefit Pioj scts
(EBPs), described in and-subjact to the terins snd conditions set forth in Paragraph VII,
subparagraph B, and Ap‘pcndlx C hereto. The Respondent agrees that it will spend at least one-
half (1/2) of the $780,000, or an amount equal to Three Hndred and Nirety thousand

- ($390,000), in each of the following thres (3) yeat periods: (1) 2009-2011 and (2) 2012-2014,
unless ERPs, approved by DEC pursuant to the terms and c:nndlﬁons of this Order, prowde for a
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gifferent allocation of these EBP funds.” Respondent and DEC believe fhat this framework for
the expenditure of funds will resnlt in the most beneficial EBPs for the LIS watershed.

. 2.The parties to this Order agree that the EBPs are intended to secure significant
environmental improvements, in accordance with DEC’s Envirommentzal Benefit Policy
Guidance. The general purpose of the EBPs shal be o benefit the LIS watershed and/or support’
the improvement of the hypoxic conditions in the LIS watershed as idenfified in the TMDL for
LIS. The EBPs shall be administered by the Respondent, or thitd-party with whom the
~ - Respondent confracts, in accordance with the terms and conditions set forth in Pargapraph VIL,
.stbparagraph B, and Appendix C hereto. - o ‘ .

_ 3. Respondent shall submit an approvable EBE Plan to DEC no later than November 10,

2008, and upon approval by DEC, the EBP Plan will be incorporated info this Order as Appendix
C and made ari enforceable part of this Order.! The EBP Plan shall identify proposed EBPs, set -
forth how the EBPs will be conducted and shall contain a schedule for the implementation of the
EBPs. The EBPs shall bé fmplemented pursoant to the terms of Paragraph VI, subparagraph B,
and Appendix C hereto. Nothing herein shall prevent the Respondent fTom submitting proposed
ERPs to DEC for appraval prior to November 10, 2008. " Any sach EBPs approved by DEC shall
be incorporated info Appendiz C. DEC shall not unreasorizbly withhold approval of the EBP )

Plan.- Unless otherwise notified by DEC, the ERP Plan shall be deemed approved within one
hupdred and twenty (120) days of receipt of the EBP Plan by DEC. . -

4. DEC’s confact person for the EBPs to be completed pursuant to this Order shall be Karen \
Chytalo, of the Division of Fish, Wildlife and Marine Resources in DEC’s East Setanket office at
" 205 Belle Mead Road, Site 1, East Setanket, New York 11733. :

5. Any time before November 10, 2010, Respondent may submit, in writing, alternative -
EBP(s) and proposed time frames for the completion of any altemative EBP(s) for approval by
DEC. Upon approval by DEC, any such alternative EBP(s) shall be incorporated inte or modify

. Appendix C. Approval of any sich alternative EBP(s) may alst modify the end date for
spending the foll EBP allocation amount set forth in Paragraph VII, subperagraph B, section 1.
Jt shall be in DEC’s sole discretion whether to approve an alternative EBP proposal..

6. Withis forr (4) weeks after an EBP is completed, the Respondent shall subrmit, to DEC
contact person for the EBPs, proof of all expended funds related fo the EBP, so'that DEC may
ensire the EBP is completed in compliance with this Order. _

7. The Quarterty Reports required by Paragraph VI, subparagraph A, shall include a report on
#hie status of the EBPs and furids expended on the EBPs during the pror quarter. The Quarterly
Report shall include a detailed EBP status and cost accounting of all funds expended, and general
estimates of the costs expected to be incurred during the following quarter. ' At the Quarterly
Progress Meeting; required by Paragraph V1, subparagraph B, Respondent shall provide DEC
wifh updates concerning the EBPs. ' ' © _ L
. 8.The EBPs set forth in Appendix C of this Order shall be commenced in accordance with
. the schedule(s) set forth in the approved EBP Plan. Should Respondent not expend or cornmit
the full Seven Hundred and Eighty Thousand ($780,000) dollars allocation by December 31,
2014, or such later date pussuant to Paragraph VII, subparagraph B; section. 5, then the remaining
ERP funds shall be paid by Réspondent to DEC as a payable civil penalty, by check made

! EX'HJIIPIES of the type.of EBPs contemplated herein are incladed in Appeﬁdix C. However; while Respoﬁdént may
" propose these example projects in its EBP Plan, they are included in Appendix C for illstrative purposes only znd
will be replaced by the EBP Plan when approved by the DEC and incorporated into Appendix C.
) . 17




Archived File - May Not Be ADA Compliant

payable to the order of the “New York State Department of Environmental Conservation™ and
cent 10 the address set forfh in Paragraph VII, subparagraph A. Such payable civil penalty shall
‘be paid within thirty (30) days of Respondent receiving written notice from DEC:
9. Any wiitten or formal public oral statement; made by Respondent makinig reference to the
. EBPs shall include the following langpage: “This project was vndertaken in connection with a
settlement of an enforcement acion taken by New York State and DEC for viclations of New
York State law and DEC regulation.” o - -

10. DEC shall not issue Respondent, its agents or assigns, any release from liability for
activities related to EBPs. - : . '

. 11, With réspect to the EBPs described in Appendix C of this Order, Respondent, through

execufion of this Ofda;.‘, herebycemﬁes that:. _ : . _
° a. Respondent is not required to:pei;form or develop the listed EBPs by any law,
regulation or other legally binding obligation; o :
b. Respondent is not required to perform or develop the listed EBPs as injunctive relief
in this or any other case; ' c .

" ‘c. Respondent has not received, are not presently negoﬁéﬁng to receive, and will not--
seek in the fiture to receive, credit in any other enforcement action or legal proceeding based
pon undertakings the listed EBPs;- ‘

. d. Respondent has not obtained and will not obtain any grant fonds based upon
performance of the BRPs; and . ‘ : -
e. Respondent had not planned to perform the listed EBPs, or any element thereof, as of

Novemb_ef 9, 2007 when Respondent initially requested the modification o the December 24,
2004 Order. ' - s .

S ‘ STIPULATED PENALTIES'
C. “Tn the event that Respondént fails to meet any of the milestone dates set forth in the approved
first Engineering Plan, as applicable; the second Engineering Plan; relevant Design Reports;
and/or in Appendik A, except the Mamaroneck 12-MRA, New Rochelle and -

_ Mamaroneck/Agpregate 12-MRA, and Final/4 WWTP Aggregate 12-MRA,, the following
stipulated penalties, for each day of violation, shall apply: U

PERIOD OF NON-COMPLIANCE =~ ~ PENALTY PER-DAY

1% day through 30™ day, ' § 1,000
31 day through 60™ day. .. e 2,500
Each day beyorid the 60 day _ o 5,000

D. Notw1thstand1ng Paragtaph VII, subparagraph C, if the Respondent fails to meet the Final/4
WWTP Aggregate 12-MRA by August 1, 2017, a stipulated pepalty in the amount of $10,000
per day ‘of violation, shall apply- : : . I

E. Hthe Réspbﬁﬁént fails to meet the Intéxim?Agére};aIe 12-MRA, Mamironeck 1 2-MRA; New
Rochelle and Mamaroneck/Agpregate 12-MRA, all of which are in Appendix B section A:
hereto, or thie total nitrogen limit set by a-Reset Event identified in an approved, relevant Design

Report for the Westchestér County WW1Ps; a stipulated penalty in the amount of $15,000 per
month of violation, shall apply. = . . E o
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F. Except for events of non-comphanoe addressed by Pm:agra.ph VI[, wbparagraphs C,DandE,
. the following stipulated penalties shall apply to all other events of non-compliance with any
" terms of this Order, molnchng non—comphance with any Inferim Lmnts n Appendlx B seohons B

- and C,
PERIOD OF NON-COMPLIANCE o PENALTY PER-DAY
D R Y B T : I -y
1% day throngh 30 day $. 500
31% day throngh 60% day - C ‘ © 1,000
. Bach daybeyond the 60 day - "~ 3,000

G. Unless expressly set forl:h herexn, this Order doés niot relieve the Respondent from any legally
. binding obligation to pay penalties for any violations of SPDES penmt paratneters or -
requirements at any of the ‘Westchester Cotmty WWTPs. ‘

H. Any penalty owed by the Respondent pursnant to PErag[a'phVI[, subparagraphs C,D, E and
F, shall be due and payable within thirty (30) days of Respondent’s receipt of a notice of
‘ noneomphanoe which shall be issned by DEC in writing and shall specify the amount of the

penalty then due.. Inferest shall accrue on any penalty mot paid when due, at a judgment rate not
to exceed 9% per apmum, non-compotind, or such other judgment inferest rate as General
Municipal Finance Law § 3-a or any successor law shall establish. - In the event that Respondent
wishes to challenge the imposition of penalties assessed to it hersunder, said challenge shall be
tesolved pursuant to the DlSpIIte Resolution procedures set forth in Patagraph X[V of t]ns Oxzder.

L - Inthe event that Respondent fails to pay any penalty dne pursnant fo Paragraph V]I bythe
due date or at the conclusion of any challenge procedre duly commenced by Respondent
pursiant to Paragraph IV of this Order, whichever occurs later, this Order together with the .

. notice of noncompHance specifying the amorht due may be filed and enforced by DEC as a civil
Judgment for the total penalty amount set forth in the notice of noncomphance in the State of
New York; without the need for furthér procoodJngs :

VIII. RELEASE

A This Order shall constifute a setflement of adrhinistrative penalty Labilities that could be
asserfed against Respondent for the events of non-compliance described lzuz'rem1 as hzve been
reported to the Department in the form of DMRS for the period commencing August 17,1998
and terminating on the effective date'of this Order, for so long s Respondent remains in
compliance with this Order. Any failore by Respondent to comply fully with, the tefms of this
Order may subject the Respondent to further enforcement action for the events of nop-
compliance described herein. Compliance with this Order shall not excuse nor be & defense to
‘charges of any event of nori-compliance with the ECL or any regulanon or peiimit issued -
therennder, which may occur subsequent to the effective date of this Order: This Order shall not

be construed as being in setﬂement of events regarding which the Deparhnent Iecks knowledge
or notice. - - ;

~B. So long as the ResPondent Temains in comphance with the Intenm Limits and the total
 nitrogen lmit set by a Resct Event in effect at the Westchester County WWTPs, DEC shall not
" institute any action or proceed:ng for penalﬁes or other relief for any violations of the
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" comesponding limits contained in e SPDES Permits for the Westchester Comty WWTEs
which may occur during the term Af this Order. All other Himits and requirements contained in
the SPDES Permits for the Wesfchester County WWTPs that are not subject fo this Order are
mchanged and the terms and condifions of the permits remain binding upon Respondent in foll

. force and effect. ' - '

IX. RESERVATION OF RIGHTS

A Nothing contained in this Osder <hall be construed as a release or waiver by the'Stafe ofits
rights tor” (1) seek injumctive Te iof to abate any violation of law of this Order, (2) seck stipulated
penalties and entry of odgment in the Supreme Comtt for the County of Westchester as provided
in Parapraph VII of this Order; (3) seek penalties and other relief for any violaticns of law or;
other Onders and/or permits except to the extent that this Order supplants those Orders or
perimits; (4)reallege the violations listed in this Order fo obtain injurictive relief or-damages in
support of natural Tesource damage claims; (5) seek penalties and other relief for any criminal
liability for any violations fisted in this Order; or (6) seck to modify, suspend, or revoke any
DEC jssued permit. S

B. DEC reserves its rights fo explore and/or jmpose nitrogen #nd/or dther discharge limits for
the Wesichester County WWTPs, which are Fifferent than those referenced in this Order, io the .
extent it may be required and/or aithorized to do so under applicable law. T such event, the
Programi to be undettaken by Respondent pursuant fo this Order may 1o longer be snitable or
appropriate, and Respondent shall, upon the issuance of written notice by DEC, be entitled fo an
smmediate suspension of its obligations to comply with the terms of the appiroved, relevant
Engineering Plan, including sl milestone datés incorporated therewith, for so long.a time as may
reasonably be necessary for the parties to determine if 2 revised Engineering Plan is necessary.
}£ such a revised Engineering Plan is necessary, Respondent’s obligations pursuant fo this Order
shall be suspended until such fime a a revised Engineering Plan can be prépared, submitted and
approved by DEC, which shall inctude amended schedules and milestone dates: In the eventof * .
snch an ceourrence, the Interim I imits set forth in“Appendix B, as appropriaté, shall confimie in
futl foroe and effect during the suspension period. il ‘ '

C. Exceptas expressly set forth herein, nothing contained in this Order shiall be construed as &
release or waiver of the Respondent’s right to oppose and defend against injunctiverelief,
smposition of penalties, damages, or any other imposition of liability by DEC or the State. -
Eicept as expressly set forth herein, pothing contained in this Order shall be construed as 2

waiver by the Respondent of its tights to seek a modification of any permit or'order. The.
Respondent retains the right fo challenge any regulations. o _

D. DEC reserves all such rights as it has o réqﬁire fhe Respondent to take any, additional
mieasures required fo protect human health or thé environmient, including, but not limited to, the
right of DEC Commmissioner or his/her designee to exercise any summary abateinent powers,
whether at common law, of granted pursuant to statute or regulation, against the Respondent or
any other party. - . ‘

20




Archived File - May Not Be ADA Compliant

E. Except as expressly set forth herein, ‘nothing get forth in this Order shall be read as relieving
the Respondent of any of its obligations pursuant to amy permits, orders on consent, or other
bigdﬁ:gcrdersfo\ﬁ?hichitissubject' S -

X. FORCE MAJEURE
A. The Respondent shall not be in default of the provisions of this Order to the extent that its
_ non-complidnce is directly atiribotable to an Act of God, war, insmrection, strike, acts of

- terrorism; judicial infinction, failure of 2 federal or state agency or anthority to issue any

. necessary permit in & timely fashion, provided that, the Respondent has timely submitted 2
complete application and all necessary supporting information and is.otherwise entitled o such
permit or approval, catastrophic condition; or other circumstance that is enfirely beyond its
control and where the Respondent has inade all good faith efforts o comply with the provisions

_ ofthis Order at issue (“force majetre”). If such a force majeure évent ocours, the Respondent
<hall be entitled to an extension of the schedule milestone{s), lirnited fo the period of time that
such event placed complianice with a provision of this Order beyond the Respondent’s control.
Penalties for failire to satisfy any Order requirement can be excused only under the terms of this
decretal paragraph, and only where the Respondent shows that it took all steps reasonably . .
necessary to avoid or mitigate the delay, and that it strictly complied with the notice - '

. requirements of this Paragraph, and that the delay 1s limited to an amoumt of fime equal fo the
period of delay attzibutable to the force majeure. As a condition precedent fo obtaining any relief
under this provision, the Respondent shall notify the State in writing that a force mejeure event
has doourred, no later then twenty (20) days after the date the Respondent knew or should have
khown of the occurrence of such force majeure event. ‘The Respondent shall include in such

" notice the measurés taken and to.be taken by the Respondent to prevent or minimize any
compliance delays and shall fequest an appropriate extension or modification of the applicable

. deadlines under this Order. F aifnre to give such notice within such 20-day period constitutes a
waiver of the ability to evoke force majeure as a defense to stipulated penalties. '

B. _Wheuevel" émjiésifoﬁé is missed, parsuant to a force maj eure event or otherwise, the ,

. Respondent shall exercise its best efforts to recoup all lost time. -

. C. Tn the event that the parties cannot agree whether 4 fofce majeure event has occumed, DEC-
shall jssue a defermination, holding the Respondent in violation of the Order.' The Respondent
may only dispute the determination pursuznt to the dispute resolution provisions set forthin -
Paragraph XIV, below.” S o

X1. INDEMNITY

The Respondent shall indemnify and hold harmless DEC and any of its émployess or contractors
for any and all claims, acfions, damages,.and costs restlting from the Respondent’s acts, or from
Jctions taken by DEC in fulfillment of attenpted fuffiliaent of 6 provisions of this Order to the
extent that they are not caused by intentional, negligent or reckless acts of DEC or any of its
employees or cofitractors. o S
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$71. INSPECTIONS & ACCESS 7 .

_ For the purpose of ensnring compliance with this Order and wifh applicable provisions of the
ECL and the regulations pronmulgated therermder, Respondent shall aliow duty authorized
representatives of DEC, with proper identification, full access to the Westchester Comniy
WWTPs, any of ifs appurfances imvolved herein, and fo 2ll relevant records relating thereto,
during reasonable hours, in order for DEC o irispect and/or, perform such fests as may be
deemed appropriate. S o
iIL MODIFICATION |
A The parties agroe that each shall give due consideration in good faith to any request by the
other for a modification of this Order, with the exception of modification of the milestone for the
Final/4 WWTP Aggregate 12-MRA. A modification request ray be based on, among other
Factors, the need fo account for new SPDES requirements due to, for example, reevaluation of the
TMDL, science, the limits of technology or public healfh. Except as expressly provided herein,
this Order shall not be changed ormodified except by an instrument in wiiting signed by a duly
aufhorized representative of each of the parties. : :

B. If one party seeks 2 revision, allowed under Paragraph X111, subparagraph A, and the ofher °
party does not agree to the changg, then DEC or the Resp ondent may seck appropriate relief by
involing the dispute resolution provisions in Paragraph XTV. . ' ‘

C. Any modification to a DEC apprdved plan that may materizlly affect the process,
construction schedule; or performance of the Westchester Coumty WWIPs shall be submiited to
DEC for approval in advanee of implementation.

- D. Iffor arly reasomn, Respondent desires that any provision of this Order be modified, a5’
~ allowed by Paragraph XTI, subparagraph A, ‘Respondent shall make timely writtei application

therefore to the Coniinissioner of DEC, with copies to the parties listed in Paragraph XVI. The
application shall set forth reasonable grounds for the relief sought, together with supporting -
docimentation, if any, ténding to establish such grounds. - Such Tequest shall be the only subject
of the writing issued to DEC, shall indicate prominently that the writing'is 2 requestfor
modification of this Order, and shall be made as soon as reasonably possible after Respondent
Jeams of the grounds for such relief ‘The Departmerit shall not unreasonably withhold approval
of any such request if such modification will achieve the overall goals of the project and will
insure compliance with all applicable requirements of this Order.. The granting of a réquested -
modification may be conditioned upos Respondent's acceptance of additional terms and
conditions; including, where appropriate, payment of additional penzlties.

E. DEC shall make a good faith effort to review and respond to any request for modification,
pursuant to this Order, and as allowed by Paragraph X1, subparagraph A, within thirty (30)
'~ days. 'DEC may sither forward its review within this 30-day period or give Respondent 2
. witten nofice that a longer period for review is required.” : ‘
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XIV. DISPUTE RESCLUTION

A In the event bf Réépo;dénfs failore to comply with any maienal ﬁrovisioﬁ of thig vOrder,
DEC shall notify Respondent of sach violation in writing, mcluding the grommds on which DEC
has determined that soch violation has oceurred. - R o

B.  Inthe event that a dispute arises with respect to Respondent’s violation of this Order,
including disputes arising from a claim for Force Majeure, s set forth in Paragraph X, or with
tespect to a matter arising out of Paragraph XTI of this Order, the patties agree to confer in good
Fuith fo attempt to resolve any differences that may exist. The parties shall confer for a period
not to exceed thirty (30) days from the date of 2) DEC’s notice as provided in Paragraph XIV,
subparagraph A or b) wiitten rejection of a proposed modification to this Order, as allowsd by
Paragraph X1TH, subparagraph A. The Parties may confer for a longer period as agreed to in
writing by both parties., If DEC Staff and Respondent are unable to resolve sach dispute, DEC
shall provide Respondent a written Notice of Failure to Resolve Issues (the “Notice™. | -

C. DEC shall maintain an administrative record of any dispute being addressed under this .
Paragraph, The record shall includs the submission(s) and any revisions, amy oo .
correspondence exchanged by the parties and any other relevant information. The record shall
be available for review of all parties and the public.

D. For purposes of any judicial appeal of this process, DEC’s Notice shall be considered as
the final decision of DEC, and Respondent agreés that any judicial app eal pursuznt to

Article 78 of the Civil Practice Laws and Rules of the State of New York shallbein
accordance with those provisions set forth in ECL §17-0909(2).

B, Ifno Article78 petition is filed, Respondént shall comply with DEC’s Notice. .

F. ‘During the pendency of the dispute resolution process, Respondent shall continue
to perform all work. required under the Order other than those specific items of werk subject to
the dispute, and the performance of which depends upon thiose specific items of work subject to
thedispnte.. ST S

G. - Nothing set forth in ﬂ:us Paragraph shall pre‘ve.ut the ﬁéxﬁes from nialdng all good
faith efforts to resolve the dispute oitside of the dispute resolution process. . - ,

'xv. BINDING EFFECT

This Order shall be deemed to bind the Respondent, its officers, directors, agents, employees,
contractors, successors and assigns, and all persons, firms and corporations actimg under or, for
Respondent, ineluding, without limitation, any subsequent operator of the WWTPs who may .
carry on activities gow conducted by Respondent at the WWTPs, and any snccessor in title to the
WWTPs or any interest fherein. Respordent shall provide a copy of this Order (including any -
submissions incorporated herein) to any contractor or subcontractor hired to perform work:
required under this Order, and shall require compliance with this Order as a term of any confract
for performance of work under this Order. Respondént shall nonetheless be responsible for

ensuring that all work performed under this Order is in compliance with the terms of the Order.
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XVL. COMMUNICATIONS/SUBMISSIONS

AN notices of any nature to be submitied with regard to this Order shall be made In writing and -
sent by registered, certified, or overnight mail postage pre~paid, by regular mail or by hand..
delivery, to the respective addresses set forth below or to other such persons and addresses as'the
Respondent or DEC:may demgnaie in Wﬂhng‘ .

Tﬂ DEC-

Chief, Waste Water Permits ~ Souﬂ1 Sectmn :
Attn: - Cheryle Webber h

 NYSDEC' . .,

. 625 Broadway, 4% Floor
Albany, NY 12233-—3505

E coples and 1 pdf ona cd—rom)

NYSDEC Rj:‘glon 3_Watcr Engineer
Attn: - Thomas Rudolph .

100 Hallside Avenue, Suite 1W
White Plaing, New York 10603-2860

(2 copies)

Office of Geéneral Coungel
Afin' Carin Spreitzer, Esq.
NYSDEC
. 625 Broadway, 14® Floor
Albany, NY 12233-1500
- (1 copy)-

" To ﬂne Ccmiztv: _

"Cominissioner of Env:ronmeutal Facilities
270 North Avauuc, 6ﬂl Floox
Naw Rocheﬂe NY 10801 -

Wesfchesteg‘County Attorney
. 148 Martine Avene, Suite 600
. White Plains, NY 10601

XVIL EMI‘RE ORDER

This Order and annexed Appendices constitutes the entire agreement between Respondenj: and
DEC concerning the viglations set forth above. No tenms; ¢conditions, understandings or
agreements purporting to modify or vary the terms hereof shall be binding unless madein -
writing pursuant to Paragraph XIIT hereof:- No informal advice, gnidance, suggestions or.
comments by DEC regarding reports, proposals, plaos, specifications, schedules or any other '
writing submitted by Respondent shall be construéd as relieving Respondent of its obligations to -
obtain suéh formal approvals as may be Tequired by this Order. No obligation. of Respondent
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‘shll be deemed to have been waived or otherwise modified without the express written consent
of the DEC Commissioner. S o '
XViTL. | TERMOF THIS ORDER . R
The fexin of this Order shall conmmence tipon the effective, date of this Order, which shall be the
date op which the Order is signed by the Commissioner of the DEC, or the Commissioner’s
designee, and shall terninate upon DEC”s issuance of its approval of Respondent’s written -
oertification that all obligations set forth in this Order bave been completed.

XIX. STATE ENVIRONMENTAL QUALITY.REVIEW ACT
Pursuant o BCL §8-0105(5)(i) and 6 NYCRR 617.5(c), this civil administrative enforcement '
proceeding, as encompéssed within this Order, and the specific course(s) of action required to be
undertaken pursuant to this Order, are categorically exempt from State Eoviropmental Quality
Review (SEQR) as Type Il actions:. This Order includes any and all attached schedules and
appendices, as well as all required submissions and/or schedules or attachments not dnnexed to
firis Order, as set forth in Paragraph L, subparagraph B, of this Order. The specific course(s) of -
action required to be undertaken pursuant to this Order inchude any and all work required fo be
performed pursuant to Paragraph [T of this Order. : S

X%, GENERAL PROVISIONS

A 1. All references to “days™ herein are to calendar days unless otherwise specified. "
2. Any deadline specified herein, which falls on a weekend or holiday shall be deemed to
fall on the next following business day. )

B. The paragraph or section headings set forth in this Order are incloded for converience of -
reference onlty and shall be disregarded in the construction and interpretafion of any of the
provisions of this Order. ) : :

C. 'I‘h_is-O"fdar is an administrative consent order, not a SPDES or NPDES permit issued
pursuant to ECL Article 17, Title 8,0r 33 U.S.C. § 1342, respectively.

DATED: ., 2008 ' Alexander B. Grannis, Commissioner,
Albany, New Yoik ‘ New York State Departrent of
‘ Environmental Conservation by:

James Tierney, . S
Assistant Commissioner for Water Resources
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CGNSENT BY RESPDNDENT
The County of Westchester hereby wnsenis tn the issuance and entry of the foregoing
Order, Wa:wes jis right to ahearing he:rcm as prov:tded by law, and agrees to be bound by the -
provisions, tefms and conditions contamed herein, pursumt to the am:honzatton ofthe
Westchester Connty Board of Legislatorsissued onn 2008 by ActNo. -
__ -2008. The undermgned represents and affirms that thcy have the legal amhonty to hind
Respondeqt {o the terms and conditions of this Order. ' :

Thomas Lanro, P. E Commissioner

Westchester County Department of
Envuonmental Facﬂlﬁes
ACKNOWLEDGMENT
State of New York: )
Counfyof . " )88
. Onthe day of , 2008 before me personally came Thomas Lauro to me known

or pioved to me on the basis of sahsfactory evidence to be the individual whose name is
sithscribed to the within instrument, who being by me duly sworn did dépose and say that he

. rhaintains an office at 270 North Avepue in New Rochelle, New York and that he was duly
authorized to cxecuie the foregoing msi:ument and did so on beha]f of the County of
‘Wesichester. -

L

Notary Public
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Appendix “A”
SCHEDULE OF CDMPLIANCE
Required Action Deadline for Submlssmn Date Submission
L e toDEC. . . “Approved by DEC
1. Submission of a listing and 60 days from the Effec:twe February 24, 2005 -
description of nterim Control © | Date of the December 24 oL
Measures (ICMs) which have 2004 Order
been implemented by Resp ondem‘.
over the Tast five (5) years *
(Whether cormplete or on-going) at
the Westchester County WWTPs
to reduce nitrogen discharges at
-| those Westchester County
WWTPEs onl mintarimbasis to
DEC S ,
2. During the development of The Until submission and July 26, 2006
first Engineering Plan required . approval of the first )
herennder, submission to DEC of | Engineering Plan, twice
a semi-anmual Progress Report for yeaﬂy-as follows:
| the following items:
s Pilot facilities at the New | Jaumary 31% (for the pcnod
. Rochelle Waste Water July 1% —December 31%);
Treatment Plant and )
» Pilot facilities at the Fuly 31 (fOT the Pal'l'iﬂfl
Mamaroneck Waste Jamuary 1 - Fune 30™)
. Water Treatment Plant
o Inflow/infiltration
- investigation at the New
- Rochelle Sanitary Sewer
District* .-
o The New Rochelle Plant
Evaluation Stedy :
o New interim confrol
measures implemented .
3. Submission of results of the 18 months from the May 23, 2006 and
pilot studies undertaken at the Effective Date of the Tune 24, 2006
Mamaroneck and New Rochelle | December 24, 2004 Order
WWIPs to DEC’ ) . C
4. Submission of the New 22 months from the | July 26, 2006
Rochelle Plant Evaluation Study Effective Date of the :
to DEC o December 24, 2004 Ordexr _ i
5. Subrmission of the first 24 months from the | April 5, 2007
Engineering Plan to DEC Effective Date of the :
. - December 24, 2004 Order ) : .
6. Provide documentation to DEC April 1,2008 provided to DEC
that Respondent gained access R
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rights to Thstall fiow meters in the
Hibotary commumﬁ&c

7. Submission ofthe. dmnnhuon
| design for the New Rochelle
WWIP '

Fone 30, 2008

Ty, o008

8. Provide documentation to DEC
that Respondent commenced a
flow monitoring program in the
tributary commumities . )

Octobér 1, 2008

ot applicable

9. Create, adopt and Implement a
program to eqmtably apporion,
among the sewer districts that are
served by the four (4) Westchester
County WWTPs, the capfcal costs
associated with afl nitrogen
reduction required by this Order
necessary to meet the Final/4 -
WWIP Aggregate 12-MRA.

| December 31, 2008

.| Not applicable

10. Submission of the De:ﬂgn
Report for TRC reductions at the
Blind Brook and Port Chester
WWTPs to DEC

12 months from the .
Effective Date of this -
Order (“EDO™)

| Not applicable

11. Commence construction of
the New Rochielle Demolition
Contract, as defined herein

Tanmary 1, 2009

Not applicable .

12. Submission, to DEC, of the
proposed Scope of Work for the
nop-point source study

February 28, 2009

Not appﬁcable

"1 13. Submission of the Design
Report for Phase I at the.
Mamaroneck WWIF fo DEC

December 31, 2008,

iifot api)]icaﬁle _ ]

14. Submission of the Design
Report for Phase I, TRC, and
secondary treatment and flow at
the New Rochc]la WWIP to PEC

Decémber 31, 2010

Not applicable -

115, Subm:smoq of the second
Engineering Plan to DEC

December 31, 2011

I\IT_ot'Aaﬁp]icéblcj‘, o

16. Submission of the Design
Report for the additional nitrogen
removal alternatives to meet the
Final/4A WWTP Aggregate 12-
MRA. to DEC

to be determine& based on
second Engineering Plan

Not appﬁca;ﬁle
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17. Commence construction for . | to be determined based on
the additional nitrogen removel | the Design Report for the
alternatives, if necessary, fo meet | nitrogen removal -

the Final/4 WWTP Aggregate 12- alternatives

{ MRA, in accordance with the ' .
approved Design Repo_rt

Not applicable - A

18. Davelop flow reduchon ' October 1, 2012 - | Not applicable , .

19. Complete constraction for | December 31, 2012
Phase I at the Mamaroneck ' . '
WWTP in accordance Wlﬂl the
dpproved Design Report ’

Not alﬁpiiqable

| 20. Operstotomegt the Fme30,2013 - | Notapplicable
Mamaroneck 12-MRA ' .

91. Submission of the final June 1, 2014 Not applicable
WWOP o DEC | |

22. Complete construction for Fime 30, 2014 - - Not applicable
Phase I at the New Rochelle :

| WWTP in accordance with the
 approved Design Report

23. Operate fomeet the New- | Decernber 31, 2014 Not applicable

Rochelle and
Mamaroneck/A ggregate 12-MRA.

24. Complete construction/ December 31, 2016 " | Not applicable
implementation for the additional : '
nitrogen removal altematives to
meet the Final/4 WWTP
Aggregate 12-MRA: -

75 Submission of the final Post- | June 1, 2017 -
Construction WWOP to DEC o ) .
26. (a) Commencement of the 7. Not applicable : -
operation of facilities and/or Angust 1, 2017 o PP. o
system(s) in accordance with the
provisions of the approved Design
Report for the additional nitrogen
" | removal alfernatives; and

(b) Compliance with the Final/4
WWIP Aggregate IZ—I\ERA

'Not applicable
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LIVITS

A Interim Limits for total nitrogen — Westchester County WWTPs

Parameter

Duration

Interim Limit

Interim/Aggregate 12+
MRA

| EDO through June 30,
2013 '

5,085 Ibs/day

Mamaroneck 12-MRA

June 30, 2013 through
December 30, 2014

829 lbs/day for the Mamaroneck

. WWTP

June 30, 2013 through

3,600 lbs/day for the aggregate of the

December 30, 2014 New Rochelle, Blind Brook and Port
_ Chester WW'TPs
New Rochelle and December 31, 2014 1,4i8 Ibs/day for the aggregate of the
Mamaroneck/Aggregate . | through August 1, 2017 | Mamaroneck and New Rochelle
12-MRA : WWTPs

December 31, 2014
through August 1, 2017

1,650 1bs/day for the aggregate of the
Blind Brook and Port Chester WWTPs

B. Additional Interim Limits - New Rochelle WWTP only

Parameter

Duration

Interim Limit

Flow

EDO through DEC approval of
the Design Report for Phase 1
at New Rochelle WWTP

19.20 MGD maxirnum

CBOD % Removal

EDO through DEC approval of
the Design Report for Phase I
at New Rochelle WWTP

80% minimum

TSS% Removal

EDO through DEC approval of
the Design Report for Phase 1
at New Rochelle WWTP

75% minimum

TRC

EDO through DEC approval of
the Design Report for TRC
reductions at the New Rochelle
WWTP :

2.0 mg/! maximum
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C. Afditional Tnterim Limits - Blind Brock and Port Chester WWTPs only

Parameter -+ .. Durafion el Inferim Limit
TRC EDO throigh DEC approval of | 2.0 mg/l maximum
S the Design Report for TRC. ‘ :
reductions at the Blind Brook
and Port Chester WWTPs -
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- APPENDIX C

ENVIRONMENTAL BENEFIT PROJECT PLAN -

AN Y I e N O e e e

Purszant to Paragraph VII, subparagraph B, Respondent ghall propose an EBP Plan,
which shall be incorporated herein as Appendix C. For iltustrative purposes only, examples of
 the fypes of EBPs contemplated herein are set forth below. While Respondent may in fact -
propose some or all of these types of EBPs or other EBPs when it submits fts EBP Plan for DEC
approval, Respondent is not bound to implement them, or any other EBP, until formally
submitted and approved by DEC, nor is DEC obligated to approve them. DEC recommends
* that the selected EBPs be of multiple technologiés and in multiple locations.

EXAMPLES OF TYPES OF CONIMIATED.EBPS

1. Expansion of Existing Tidal Pond, Tidal Wetland and Coastal Buffer Restordtion and Re-

. "Rstablishment Project, Mamuzsing Lake, Edith G. Read Wildlife Sanctnary and Natuzal
Park, Rye (derived from watershed management plan developed on behalf of
inte;:municipal Watershed Advisory Committee 3, 1998);

5 Stormwater Runoff Projects (bioretention, sand filters and catch basin retrofits), Material
Recovery Facility, ie., Recyeling Plant, adjacent to New York State Thruway in vicinity
of Stew Leonard Drive, Yonkers [derived from Bronx River Watershed Management
Plan (Volume 1, 2007)] .

'3, Catch. Basin Inserts for Stormwater Catch Basins at Appli_céble County—'Ownéd and —

Managed Facilities, including roads, in LIS Watershed in Westichester County, various
mmicipalities in LIS ‘Watershed. - ‘
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STATE OF NEW YORK

St N’

SS.
COUNTY OF WESTCHESTER )

1 HEREBY CERTIFY that I have compared the foregoing Act No’s. 238, 240, -
2008 and (Bond) Act No. 239 - 2008 with the originals on file in my office and that the
same are correct transcripts therefrom and of the whole of said original Acts and (Bond)
Act which were duly adopted by the Westchester County Board of Legislators of the
County of Westchester on December 9, 2008 and approved by the County Executive on
December 11, 2008.

IN WITNESS WHEREOF, I have hereunto set
my hand and affixed the Corporate Seal of said
County Board of Legislators on this 12" day of
December, 2008.

Tina Seckerson

Clerk of the Westchester County
Board of Legislators

County of Westchester, New York

(seal)




